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In the Court of Appeals of the District of Columbia. 


No. 2419. 

Emily E. Parish, Adm’x, &c., Appellant, 

vs. 

Annie F. Craig, Adm’x, <fcc. 


a Supreme Court of the District of Columbia. 

No. 51986. At Law. 

Annie F. Craig, Administratrix of the Estate of Samuel Ramsay, 

Plaintiff, 

vs. 

Emily' E. Parish, Executrix of the Will of -T. W. Parish, Deceased, 

Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of Co¬ 
lumbia, at the City of Washington, in said District, at the times here¬ 
inafter mentioned, the following papers were filed and proceedings 
had in the above entitled cause, to wit: 


1 Declaration. 

Filed October 4, 1909. 

The Supreme Court of the District of Columbia. 

At Law. No. 51896. 

Annie F. Craig, Administratrix of the Estate of Samuel Ramsey, 

vs. 

Emily Parish, Administratrix of the Estate of J. W. Parish. 

The plaintiff sues the defendant for that the defendant’s decedent, 
J. W. Parish, at Washington in said District, upon a certain date, 
to-wit: October 9. 1900, promised to pay to the plaintiff’s decedent, 
the said Samuel Ramsey, his heirs and assigns, for and in considera¬ 
tion of pecuniary and other aid rendered to the said J. W. Parish, 

1—2419a 



2 


EMILY E. PARISH, ADM*X, ETC., VS. 

an amount equal to live per cent of the gross amount that should 
ultimately be allowed by the United States on a certain claim of the 
said Parish pending in Congress at the time of his making said prom¬ 
ise, said claim being based upon a contract for furnishing ice to the 
Army in the year, 1863. The said Parish died before an amount 
was allowed by the United States on said claim. The United States 
ultimately allowed the sum of One hundred and Eighty-one thou¬ 
sand, Three hundred and Fifty-eight Dollars and Ninety-five cents 
on said claim, which ultimate allowance was made at a certain time, 
to-wit:—in the month of May, 1909, and plaintiff has demanded of 
the defendant the payment of an amount equal to five per 

2 cent of said gross amount allowed, namely, the sum of Nine 
Thousand Sixty-seven Dollars and Ninety-four cents, but the 

defendant though often requested has not paid the said sum or any 
part thereof, and the plaintiff claims the sum of Nine Thousand 
Sixty-seven Dollars and Ninety-four cents with interest thereon from 
June 15, 1909, besides costs. 

Plaintiff sues also for monev pavable by the defendant to the 
plaintiff, for goods sold and delivered by the plaintiff to the defend¬ 
ant, for work done and materials provided by the plaintiff for the 
defendant at her request, and for money loaned by the plaintiff to 
the defendant, and for money paid by the plaintiff for the defendant 
at her request, and for money received by the defendant for the use 
of the plaintiff, and for money found to be due from the defendant to 
the plaintiff on account stated between them, and the plaintiff claims 
the sum of Nine thousand sixtv-seven Dollars and ninetv-four cents 
with interest according to the particulars of demand hereto annexed. 

FRANK W. HACKETT, 

Attorney for PVff. 

Particulars of Demand. 

Filed October 4, 1909. 

Washington, D. C., June 15, 1909. 

3 Estate of J. W. Parish to Estate of Samuel Ramsey, Dr. 

To sum equal to 5% of $181,358.95, being the gross 
amount ultimately allowed by the United States on the 
Parish claim.*.$9,067.94 

Interest from June 15, 1909. 

The defendant is to plead hereto on or before the twentieth day ex¬ 
clusive of Sundays and legal holidays occurring after the date of 
sendee hereof; otherwise judgment. 

FRANK W. HACKETT, 

Atfy for P?ff. 
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Affidavit. 

Filed October 4, 1909. 

District of Columbia, 

Washington, ss: 

I, Annie F. Craig of Washington, District of Columbia, on oath 
depose and say that on the 16th — September, 1909, administra¬ 
tion upon the estate of Samuel Ramsey, late of the District of Co¬ 
lumbia, was by the Supreme Court of the District of Columbia, hold¬ 
ing Probate Court, granted unto me upon my first executing a bond 
as required by law, and that T am still administratrix of said estate. 
Of my own personal knowledge I can say that the said Samuel 
Ramsey, the father of my daughter’s husband, was a friend 
4 of the late J. W. Parish. I know that Mr. Parish for many 
years had a claim pending in Congress for furnishing ice to 
the Army. I know that Mr. Ramsey helped Mr. Parish, by lending 

him money and other friendly acts. Mr. Parish was much in need 

• « 

of help. I know this because it was well known in the family. I 
have examined an original paper, a copy of which is hereto annexed, 
marked Exhibit A, signed by Mr. Parish, and dated October 9, 1900. 
The original of this paper is annexed to an affidavit which T made 
September 16, 1900, for the purpose of proying the claim in the 
Probate Court against the estate of Mr. Parish. I repeat what T said 
in that affidavit, that I know the handwriting of Mr. Parish and 
recognize the paper as a genuine document. I know something of 
the long and tedious road Mr. Parish had to travel in the prosecution 
of his claim. I was myself interested that Mr. Parish should succeed 
in having his claim pass Congress. 

After a bill had been passed and the subject matter was in the 
hands of the Auditor for the Treasury, and after Mr. Samuel 
Ramsey had died, T called on Miss Emily Parish, the defendant in 
this suit, at the request of my son-in-law, then in California, and 

found her at her home. 217 A Strppt—S. , 

C. H., 

Attorneys for Plaintiff. 

Amendment to Declaration. 

Filed November 23,1909. 

******* 

Now comes the plaintiff by her counsel, Frank W. Ilackett, and 
with leave of court first had and obtained amends her declaration by 
adding as follows: 

For money payable by the defendant to the plaintiff for goods 
sold and delivered by the plaintiff’s intestate to the defendant’s 
testator, and for work done and materials provided by the plaintiff’s 
intestate for the defendant’s testator at his request; and for money 
loaned by the plaintiff’s intestate to the defendant’s testator; and for 
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an amount equal to live per cent of the gross amount that should 
ultimately be allowed by the United States on a certain claim of the 
said Parish pending in Congress at the time of his making said prom¬ 
ise. said claim being based upon a contract for furnishing ice to the 
Army in the year, 1863. The said Parish died before^ an amount 
was allowed bv the United States on said claim. The United States 


ultimately allowed the sum of One hundred and Eighty-one thou¬ 
sand, Three hundred and Fifty-eight Dollars and Ninety-five cents 
on said claim, which ultimate allowance was made at a certain time, 
to-wit:—in the month of May, 1909, and plaintiff has demanded of 
the defendant the payment of an amount equal to five per 
2 cent of said gross amount allowed, namely, the sum of Nine 
Thousand Sixty-seven Dollars and Ninety-four cents, but the 
defendant though often requested has not paid the said sum or^any 
part thereof, and the plaintiff claims the sum of Nine Thousand 
Sixtv-seven Dollars and Ninetv-four cents with interest thereon from 

%j * 

June 15, 1909, besides costs. 

Plaintiff sues also for money payable by the defendant to the 
plaintiff, for goods sold and delivered by the plaintiff to the defend¬ 
ant, for work done and materials provided by the plaintiff for the 
defendant at her request, and for money loaned by the plaintiff to 
the defendant, and for money paid by the plaintiff for the defendant 
at her request, and for money received by the defendant for the use 
of the plaintiff, and for money found to be due from the defendant to 
the plaintiff on account stated between them, and the plaintiff claims 
the sum of Nine thousand sixty-seven Dollars and ninety-four cents 
with interest according to the particulars of demand hereto annexed. 


FRANK W. HACKETT, 

Attorney for Pl’ff. 


Particulars of Demand. 

Filed October 4, 1909. 

Washington, D. C., June 15, 1909. 

3 Estate of J. W. Parish to Estate of Samuel Ramsey, Dr. 

To sum equal to 5% of $181,358.95, being the gross 
amount ultimately allowed by the United States on the 
Parish claim.$9,067.94 

Interest from June 15, 1909. 

The defendant is to plead hereto on or before the twentieth day ex¬ 
clusive of Sundays and legal holidays occurring after the date of 
service hereof; otherwise judgment. 

FRANK W. HACKETT, 

Att’y for PVff. 
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Affidavit. 

Filed October 4, 1909. 

District of Columbia, 

Washington, ss: 

I, Annie F. Craig of Washington, District of Columbia, on oath 
depose and say that on the 16th — September, 1909, administra¬ 
tion upon the estate of Samuel Ramsey, late of the District of Co¬ 
lumbia, was by the Supreme Court of the District of Columbia, hold¬ 
ing Probate Court, granted unto me upon my first executing a bond 
as required by law, and that T am still administratrix of said estate. 
Of my own personal knowledge T can say that the said Samuel 
Ramsey, the father of my daughter’s husband, was a friend 
4 of the late J. W. Parish. T know that Mr. Parish for many 
years had a claim pending in Congress for furnishing ice to 
the Army. I know that Mr. Ramsey helped Mr. Parish, by lending 

him money and other friendly acts. Mr. Parish was much in need 
• «. 

of help. T know this because it was well known in the family. I 

have examined an original paper, a copy of which is hereto annexed. 

marked Exhibit A. signed by Mr. Parish, and dated October 9. 1900. 

The original of this paper is annexed to an affidavit which T made 

September 16, 1900, for the purpose of proving the claim in the 

Probate Court against the estate of Mr. Parish. T repeat what T said 

in that affidavit, that T know the handwriting of Mr. Parish and 

recognize the paper as a genuine document. I know something of 

the long and tedious road Air. Parish had to travel in the prosecution 

of his claim. T was myself interested that Mr. Parish should succeed 

in having his claim pass Congress. 

After a bill had been passed and the subject matter was in the 

hands of the Auditor for the Treasury, and after Mr. Samuel 

Ramsey had died. T called on Miss Emily Parish, the defendant in 

this suit, at the request of my son-in-law, then in California, and 

found her at her home. 217 A Strppt s ^ T 

<* * 
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be made to get at the facts, and to adjust the matter with good feel¬ 
ing on both sides. Other letters have been addressed to Miss Parish, 
but no reply whatever lias been received from her, or anyone repre¬ 
senting her. I know that no sum whatever has been paid by the 
defendant in recognition of the claim of the estate of Samuel Ram¬ 
sey upon her father’s estate. The amount of $9,067.94 with interest 
thereon from June 15, 1909. is justly due me as administratrix, ex¬ 
clusive of all set offs and just grounds of defense. 

ANNIE F. CRAIG. 

Personally appear/ 71/7 Annie F. Craig, who made oath that the 
above statement by her subscribed is true as to all matters therein 
stated of her own knowledge, and as to all matters stated upon 
6 information and belief she believes them to lie true. 

Before me this 2nd dav of October, 1909. 

[seal.] MINNIE LESTER, 

Notary Public. 


Amendment to Declaration. 

Filed October 30. 1909. 

******* 

Now comes the plaintiff bv her attorney Frank W. Hackett and 
by leave of the Court amends her declaration as follows: 

In the caption strike out the words “Administratrix of the Estate 
of J. W. Parish” and substitute therefor the words “Executrix under 
the will of J. \Y. Parish, deceased.” 

FRANK IV. HACKETT. 

C. H., 

Attorney for Plaintiff. 

F. W. HACKETT. 


Bill of Particulars. 


BEST COPY AVAILABLE 
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Defendant’s Pleas. 

Filed December 11, 1909. 

******* 

To the first count of plaintiff’s declaration the defendant says: 

(1) That the defendant is not indebted as alleged. 

(2) And for a further plea the defendant says: 

That the alleged cause of action did not accure within three years 

next before action was commenced. 

(3) And for a further plea the defendant says, that the al¬ 
ii leged contract was upon a consideration which was usurious. 

To the common counts of plaintiff’s declaration the de¬ 
fendants says. 

(1) That the defendant is not indebted as alleged. 

(2) And for a further plea, the defendant says: That the al¬ 
leged cause of action did not accrue within three years next before 
the same was commenced. 

(3) And for a further plea, the defendant says: That the alleged 
contract was upon a consideration which was usurious. 

HOLMES CONRAD, 

LEIGH ROBINSON, 
Attorneys for Defendant. 


Joinder* of Issue. 

Filed December 13, 1909. 

******* 


The plaintiff joins issue upon each and every one of the defend¬ 
ant’s pleas. 

FRANK W. HACKETT, 

Attorney for Plaintiff. 

Additional Pleas. 


Filed January 3, 1911. 

******* 

Now comes the defendant by Holmes Conrad and Leigh Robinson, 
her attorneys; and moves the Court for leave to file the following ad¬ 
ditional pleas: 

To the first count of the declaration: The defendant says, for a 
further plea; that the said Joseph W. Parish, deceased, in 
12 his lifetime, did not undertake or promise, in manner and 
form, as the plaintiff has complained. 

To the second count of the declaration: The defendant says, for a 
further plea; that the said Joseph W. Parish, deceased, in his life¬ 
time, did not undertake or promise, in manner and form, as the 
plaintiff has complained. 

HOLMES CONRAD, 

LEIGH ROBINSON, 

A ttomeys for Defendant. 
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To Frank W. Hackett, Esq.: 

Take notice that on Friday, January 6th, 1911, at ten o'clock 
a. m., or as soon thereafter as practicable, we will ask leave of the 
Court to tile the additional pleas above set forth. 

HOLMES CONRAD & 
LEIGH ROBINSON, 

For Defendant. 

Service acknowledged this 3d day of January, 1910. 

CHAUNCEY HACKETT, 
For F. W. H. 

Supreme Court of the District of Columbia. 

Friday, January 6th, 1911. 

i 

Session resumed pursuant to adjournment, Hon. Job Barnard, 
Justice, presiding. 

******* 

Cpon consideration of defendant's motion tiled herein by her at¬ 
torneys of record, January 3d, 1911, leave is hereby granted to 
forthwith tile the additional pleas attached to said motion. 


13 Plaintiff's Joinder in Issue on Defendant's Additional Plea. 

Filed January 23, 1911. 

******* 

The plaintiff joins issue with the defendant upon her two addi¬ 
tional pleas. 

By FRANK W. HACKETT, 

For Plaintiff. 


Memorandum. 

December 14, 1911.—Verdict for Plaintiff for $9,067.94 and in¬ 
terest from June 15, 1909. 


Motion for Judgment Notwithstanding Verdict. 

Filed December 18, 1911. 

******* 

This 18th day of December A. D. 1911 come the said parties by 
their attorneys, and the jury having heretofore rendered a verdict 
for the plaintiff in the sum of $9067.94 with — the defendant moves 
the Court for judgment in favor of the defendant notwithstanding 
said verdict. 
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(1) Because of fatal defects apparent on the face of the declara¬ 
tion and stated to the Court in the course of the trial. 

(2) Because the plaintiff’s declaration does hot contain the sub¬ 
stantial requisites for an action in a case like the present in 

14 that it contains no allegations to remove the presumption, 
arising on the face of it that the acts for which claim is made 

were performed contra form am statuti. 

(3) Because in the declaration there is a total omission to state 
facts from which as a legal consequence, the recovery sought would 
follow: 

(4) Because the substantive facts, essential'to the right of action, 
are not implied in nor inferable from such allegations as are made 
in plaintiff’s declaration. 

(5) Because the declaration alleges no valid consideration and 
therefore, furnishes no legal intendment or inference, that the 
promise alleged therein was founded upon a consideration which the 
law would enforce. 

(6) Because the consideration named in the contract “for pecu¬ 
niary and other aid” throws no more light on the contract, or on 
the service to which the contract related, than would have been the 
case, had the consideration been “for reasons satisfactory to myself” 
or “for reasons which T do not care to disclose.” 

(7) Because the promise expressed in the declaration is alleged 
to have been made, after the consideration therefor had been wholly 
executed, and to have been wholly upon that executed consideration, 
and therefore, it was necessary to allege facts, which would show the 
original consideration to have been one which the law would enforce. 

(8) Because the contract in suit being one based on sendees in 
respect to a claim before Congress, it was necessary to allege facts to 
show that what was done as the consideration, legally could be 

done. 

15 (9) Because under such conditions as surround the con¬ 
tract in suit the terms sought to he enforced are broad enough 

to cover sendees of any kind, whether secret or open, honest or dis¬ 
honest, the law pronounces a ban upon the paper itself. 

(10) Because on the face of it. the alleged contract on which the 
declaration is based was intended to disguise transactions prohibited 
by law. 

HOLMES CONRAD, 

LEIGH ROBINSON. 

Fov Defendant. 

Sendee acknowledged, 

FRANK W. HACKETT. 

LESTER. 

(Endorsed.) 

Motion overruled and exception noted and granted. 

ASHLEY M. GOULD, Justice. 
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Motion in Arrest of Judgment. 

Filed December 18, 1911. 

* * * * • * * * 

Come- now here the defendant. Emily E. Parish, Executrix, and 
moves the Court to arrest the judgment in this cause for the reasons 
following, among others namely: 

(1) Because of fatal defects apparent on the face of the declara¬ 
tion & stated to the Court in the course of the trial. 

(2) Because the declaration does not contain the substantial 
requisites for an action in a case like the present, in that it contains 
no allegations to remove the presumption, arising on the face of it, 
that the acts for which claim is made, were performed contra formam 

statuti. 

16 (3) Because in the declaration, there is a total omission to 
state facts, from which, as a legal consequence, the recovery 

sought would follow. 

(4) Because the substantive facts essential to the right of action 
are not implied in, or inferable from such allegations, as are made in 
plaintiff’s declaration. 

(5) Because the declaration alleges no valid consideration and 
therefore furnishes no legal intendment or inference, that the prom¬ 
ise alleged therein was founded upon a consideration which the law 
would recognize. 

(6) Because it was necessary for the plaintiff to state truly the 
entire consideration for that which she complains the defendant has 
not done. 

(7) Because the consideration, named in the contract, “for pecu¬ 
niary and other aid*’ throws no more light on the contract, or on the 
service to which the contract related than would have been the case 
had the consideration been “for reasons satisfactory to myself” or 
“for reasons which I do not care to disclose.” 

(8) Because the promise alleged in the declaration is expressed 

to have been made after the consideration therefor has been whollv 

* 

executed, and to have been wholly upon that executed consideration, 
and therefor it was necessary to allege facts which would show the 
original consideration to have been one which the law would enforce. 

(9) Because the contract in suit, being one based on sendees in 
respect to a claim before Congress, it was necessary to allege facts 
to show that what was done, and the consideration, legally could be 
done. 

(10) Because under such conditions, as surround the con- 

17 tract in suit, the terms sought to be enforced, are broad 
enough to cover sendees of any kind, whether secret or open, 

honest or dishonest, the law pronounces a ban on the paper itself. 

(11) Because on the face of it, the alleged contract on which the 
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paper is based was intended to disguise transactions prohibited by 
law 

HOLMES CONRAD, 

LEIGH ROBINSON, 

For Defendant. 

Sendee acknowledged. 

FRANK W. HACKETT. 

LESTER. 

, (Endorsed.) 

Motion overruled and exception noted and granted. 

ASHLEY M. GOULD, Justice. 

Supreme Court of the District of Columbia. 

Saturday, December 30th, 1911. 

Session resumed pursuant to adjournment, Hon. Ashley M. Gould, 
Justice, presiding. 

* * • * * * * * 

It is hereby ordered that the time within which to submit the 
motions for a new trial, for judgment non obstante and in arrest of 
judgment, be and hereby is extended to and including the 5th day 
of January, 1912. 

Friday, January 5 th, 1912. 

Session resumed pursuant to adjournment, Hon. Ashley M. Gould, 
justice, presiding. 

* * * * * * * 

18 Upon consideration of the motion of defendant for judg¬ 

ment notwithstanding verdict, of the motion for a new trial 
and of the motion in arrest of judgment, it is ordered that said mo¬ 
tions l>e and the same are hereby severally overruled and judgment 
on verdict is ordered, the defendant by his attorney, Mr. Holmes 
Conrad, duly excepting to said ruling as to the motion in arrest of 
judgment and the motion for judgment notwithstanding verdict. 
Wherefore, it appearing to the court from the admission of said ex¬ 
ecutrix by her attorneys of record, in open court, that there are assets 
to discharge all just claims against the estate of said deceased, includ¬ 
ing the recover} 7 of plaintiff herein as found by the jury, and noth¬ 
ing being shown to the contrary it is considered and adjudged that 
the plaintiff recover of the defendant, Emily Parish, Executrix under 
the Will of J. W. Parish, deceased, the sum of Nine Thousand and 
sixty-seven and 94/100 Dollars ($9,067.94) with interest from June 
15th, 1909, and costs of suit to be taxed by the clerk and have exe¬ 
cution thereof. 

From the foregoing the defendant by his attorneys in open Court, 
notes an appeal to the Court of Appeals; whereupon the penalty of 
* a bond to operate as a supersedeas is hereby fixed in the sum of 
Twelve Thousand Dollars. 
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Friday, January 19th, 1912. 

Session resumed pursuant to adjournment, Hon. Ashley M. Gould, 
Justice, presiding. 

******* 

19 Upon consideration of the motion of defendant filed herein 

January 17th, to set aside and vacate the judgment entered 
herein January 5th, 1912, and it appearing that said entry of Janu¬ 
ary 5th. 1912. improperly recites therein an admission of assets in 
the hands of said Emily E. Parish, Executrix, it is ordered that the 
orders, and judgment of January 5th, 1912, herein be and the same 
are hereby set aside, vacated and for nothing held, and shall he 
entered as follows: 

Upon consideration of the motions for a new trial, and arrest of 
judgment, and for judgment, notwithstanding verdict filed herein 
on behalf of defendant bv her attorneys Messrs. Holmes Conrad and 
Leigh Robinson, it is ordered that said motions be, and the same are 
hereby overruled, the defendant duly excepting to said ruling as to 
the motion in arrest of judgment and the motion for judgment not¬ 
withstanding verdict, and that judgment on verdict be entered; 
wherefore, it is considered and adjudged that the plaintiff herein re¬ 
cover of the defendant. Emilv Parish, Executrix under the will of 

« 

.1. \V. Parish, deceased, the sum of Nine Thousand and sixty-seven 
and 94/100 Dollars ($9007.94) with interest from June 15th, 1909, 

found by the jury, with costs of suit to be taxed by the clerk and 
have execution thereof. 

From the foregoing the defendant by her attorney Mr. Leigh Rob¬ 
inson. in open court, notes an appeal to tbe Court of Appeals; where¬ 
upon. the penalty of a bond to operate as a supersedeas is hereby fixed 
in the sum of Twelve Thousand Dollars. 

Memorandum . 

February 1, 1912.—Appeal bond approved and filed. 


20 Supreme Court of the District of Columbia. 

Monday, February 2 6th, 1912. 

Session resumed pursuant to adjournment, Hon. Ashley M. Gould, 
Justice, presiding. 

******* 

Comes now the defendant by her attorney Mr. Leigh Robinson 
and submitting to the Court the Bill of Exceptions taken at the trial 
of this cause, prays that the same be signed and made of record nunc 
pro tunc, which is hereby accordingly done. 
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Bill of Exceptions. 

Filed February 26, 1912. 

******* 

Re it remembered, that the above entitled cause came on for trial 
on the 13th dav of December. A. D. 1911. before the Hon. Ashley M. 
Gould, Justice of the Supreme Court of the District of Columbia, 
and a jury empaneled and sworn to try the issues between the parties; 
whereupon the plaintiff to maintain the issues on her part joined, 
offered testimony to prove the following: 

By A. W. Serven: Witness had been a partner of the late Judge 
McGowan from 1903 until his death in 1909; said McGowan had 
been attorney for J. W. Parish in this matter prior to and at the 
time of the finding bv the Auditor of the sum due said Parish bv the 
government. T think possibly about a year after that. Wit- 

21 ness was familiar with the handwriting of said Parish, and 
proved the signature to the paper in suit to be tbe genuine » 

signature of defendant’s testator. The paper so proved was offered ' 
in evidence. Witness said, judging from the appearance of the 
paper, he had no doubt it was prepared in the office of Judge Me- t 
Gowan. who died in July 1909. At the time the paper m suit was 
.drawn up witness did not know Air. Parish. “My impression is 
that I knew this case was in Judge McGowan’s office, but as to per¬ 
sonal knowledge of this particular paper at that time, in 1900, I did 
not have any knowledge of it.” 

Interrogated by plaintiff’s attorney as to “Judge McGowan’s con¬ 
duct in relation to the claim of Ramsey,” witness answered, that 
within two months after Auditor’s finding, Mr. Parish was in our 
office and “more or less time for several days was given to the ques- j 
tion of determining who of the different ones he claimed to have 1 
assisted Mr. Parish in one way or another during the pendency of 
this claim could properly be entitled to receive compensation.' I re¬ 
member being in Judge McGowan’s private office with Mr. Parish 
and Judge McGowan when they figured out a list of the different , 
ones who claimed to be entitled to something on account of the then 
expected immediate,—probably immediate,—payment of this $181.- 
000.00; and among the persons decided as properly and legally en¬ 
titled to compensation was the estate of Mr. Ramsey. My recollec¬ 
tion is that a statement and pencil memorandum was prepared by 
Judge McGowan, on consultation with Mr. Parish, or possibly I wrote 
the memorandum, but I am not sure about that. I remember 

22 seeing the memorandum though on which the names were 
written, and when they got to the end of the series of discus¬ 
sions of the matter, the amounts which different ones had furnished 
were added on the memorandum. I am not clear as to the amount \ 
that was entered opposite the name of the Ramsey Estate, but my ' 
recollection is that it was several thousand dollars. My understand¬ 
ing from the conversations which T heard between Mr. Parish and 
Judge McGowan at that time leads me to believe that the amount 


14 


EMILY E. PARISH, ADM’x, ETC., VS. 


placed there was the amount which Mr. Parish told Judge McGowan 

had been furnished by Mr. Ramsey to him. The amount in dollars 

and cents I cannot state as I have not anv amounts now as I do not 

%/ 

know what she- 

Q. “Pardon me a moment ; I am not asking you for the amount. 
I do not think it is necessary to prove that at all. What I had refer¬ 
ence to in my questions, however, and which you have answered 
differently, was as to the list of these claims to be recognized and put 
in proj>er forms. I will now ask you whether you recall any cir¬ 
cumstances in regard to Mr. Ramsey’s having been at one time in the 
employ of the Government?” A. “As to Mr. Ramsey, that only 
suggests this; I recall during that series of conversations, at several 
of which I was present, there was a discussion concerning another 
claimant for the proceeds of this claim who had been in the Gov¬ 
ernment sendee, I think, if T recollect, in the Post Office Depart¬ 
ment, at the time he claimed to have rendered his service; and I 
know that both Mr. Parish and Judge McGowan stated that although 
this particular gentleman had been rather strenuous in pre- 

23 senting his claims, he was debarred from receiving anything 
by the Statutes of the United States, and his name was not in¬ 
cluded in that list. I remember that very clearly, but as I say, T 
do not recall anything especially being said as to Mr. Ramsey, on 
that occasion, but I do know that his name wa< included within the 
list as one who should be paid.” 

Q. “Can you tell me anything al>out the financial condition of Mr. 
Ramsey for some time previous to the execution of this paper, and 
subsequent to that?” A. “I can only say as to the time around 1900 
before I knew Mr. Parish, simply what T heard him say. He told 
me that Judge McGowan had been one of those who had kept him 
alive, as he expressed it, and furnished him money, paid grocery 
bills for him, and other bills of that character, to keep him going for 
a number of years, and my impression was pretty nearly all the time 
that this claim had been pending, nearly that. I think there was an 
earlier recoven' on this claim of a small amount. I do not know the 
amount. It was pretty well divided up on account of Mr. Parish’s 
obligations; but that time, and my understanding from what he 
said, and from what I heard talked between him and Judge 
McGowan, was that there were several people who had contributed— 
I think they mentioned some seven or eight people who had fur¬ 
nished similar amounts of money to keep Mr. Parish going, and that 
he had practically no means of support, and no revenue to amount 
to anything at all, during perhaps those fifteen years, and possibly 
longer; a number of years any way, except what these dif- 

24 erent ones advanced him on the faith and promise of being 
repaid when this amount was recovered. As far as T know 

he had no other means of revenues” 

On cross examination, the witness stated, “I saw that memo¬ 
randum written, or else I wrote it myself, I am not sure which, 
probably at the end of the several days’ discussion of the question 
of who of the different persons who were claiming money from 
Mr. Parish, when thev expected the payment of the $181,000.00. 
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It was prepared in Judge McGowan’s private office in the Glover 
Building, while I was in Judge McGowan’s office. Whether this 
was before or after I became a member of the firm, I am not sure. 
My recollection is, however, it was just perhaps two or three times 
after I had become a member of the firm”. Witness did not become 
a member of the firm until the 8th day of June, 1903. 

Q. “Your were asked the question by Mr. Hackett about whether 
or not the violation of the Statute suggested anything to your mind, 
and it seemed to suggest something. What was it that it suggested? 
Repeat that:” A. “It suggested a decidedly interesting and some¬ 
what intense discussion of the claim of a certain gentleman against 
Mr. Parish, on account of one of his many agreements of this 
character, which he had made for compensation for people who had 
helped him. I think in that case the help was not financial, but the 
claim for payment was for personal services. My impression was 
he had just recently left the Government, and there was a very 
ardent discussion of it, and an examination of the Statutes in con¬ 
nection with it, and it was decided he had no legal claim what¬ 
ever.” 

25 Q. “I ask you to state to this jury, if ever before on any 
one of those examinations (i. e. at former trials of this case) 

you stated anything about this pencil memorandum of the people 
to whom this money was to be distributed.” A. “I think not because 
I do not know that I was ever asked a question before on the stand 
which would lead me to answer this”. 

Q. “I wish you would state if on either one of those occasions, 
you have stated anything about this thing which made such a great 
impression on your mind of the violation of the Statutes by some 
post-office claim.” A. “I do not think I ever had the chance "to state 
that before this morning”. 

Q. “You saw a pencil memorandum made, perhaps by yourself, 
in the presence of Parish and Judge McGowan that contained a list 
of names of persons to whom this money would be paid when it 
wT>uld be received, and that among the list"was the name of Ramsey. 
You stated that? You saw that list and probably made it? A. 
“Perhaps”. 

Q. “But although you have been examined twice in this case be¬ 
fore, you never said a word about it?” A. “No sir, so far as I 
know I never was asked anything that would lead to it before”. 

Q. “You are a lawyer?” A. “Yes; I have that reputation.” 

Q. “Your idea is this, that when a man takes a solemn oath and 
goes upon the witness stand he has a right to keep back any facts 
about which he is not asked, although you are sworn to tell the truth, 
the whole truth, and nothing but the truth, so help you God? I 
w T ant you to tell the Jury now why out of your full knowledge of 
this matter, you never mentioned on either of these previous trials 
the fact that you had seen a pencil memorandum with 

26 Ramsey’s name on it.” A. “The reason is simply this; if 
any of the attorneys cared to ask any questions to bring 

out that information, I had no opportunity to do anything except 
answer their questions. I did that to the best of my ability. This 
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is the first time I have ever had any cross-examination in this case 
which would lead to that”. The testimony of the witness at the 
former trial was then read to him—as follow—Witness is a member 
of the bar; located at #142*2 F Street, X. W.; had been in partner¬ 
ship with McGowan; and in that connection saw Parish from April 
1903 to about the time of his death in 1904; had occasion to know 
J. W. Parish, who was in the office almost every day except during 
the summer. 

When witness went into McGowan’s office the bill had been passed 
and the matter was being worked over in the office of the Auditor 
for the War Department. From the time witness went to McGowan’s 
office Parish “very frequently borrowed money from different ones 
around there to get along with, and he told me the only thing he 
had was this claim; he told me he had principally depended upon 
this claim for several vears and had used it as security for borrowing 
money and in getting credit for groceries and things of that sort.” 
Witness proved the signature of J. W. Parish to the paper in suit, 
and of Arthur X. Marr; the latter a stenographer in McGowan’s 
office; should judge that the paper had been signed in that office. 
McGowan had been counsel for Parish for twenty or thirty years 

Q. ‘T ask you why you did not tell the jury at the former trial 

and whv you did not tell Mr. Hackett in your former talks 
4 * ** 

27 before’’—The Court: ‘‘That has been answered Mr. Con¬ 
rad”. Witness excused. 

Charles E. Monroe: Tn the George Washington University since 
1.392; knew Samuel Ramsey; ‘“Ilis son became a pupil and after¬ 
wards became an instructor in the University. Through the son 
l came to know the father. The father served the University at one 
time.” He was an educated man. He wrote a book in some field 
of English literature, and was a scholar. ITis reputation for probity, 
integrity and uprightness was excellent. 

El wood P. Morey testified: “By reason of the fact that I was in a 
way associated with Mr. McGowan and Mr. Brookshire in the prose¬ 
cution of his claim”; had known the late J. W. Parish. He was im¬ 
pecunious. In the prosecution of this ice claim witness made com¬ 
putations of the amount due Mr. Parish. This necessitated the ex¬ 
amination of the testimony several years previous taken in the Court 
of Claims. It was not an easy matter of computation, for the rea¬ 
son that a number of elements entered into it and a person would 
have to use judgment as to what figures to accept or use in order 
to arrive at a fair amount that was due to Mr. Parish, under the 
terms of the contract”. 

Q. “What can you say as to Mr. Parish’s own ability to go 
through that computation himself, unaided” A. “I do not think 
Mr. Parish was qualified to do that, at least so far as my knowdedge 
goes; he never, himself, had made a computation”. 

Q. “Do you know* wffiether Mr. Samuel Ramsey did any w*ork in 
that line”? A. “Only from what Mr. Parish told me him- 

28 self. He told me Mr. Ramsey had made a computation. He 
often referred to the Ramsey figures”. 
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1 ? 


Q. ‘‘Do you know at what time that computation was made by 
Mr. Ramsev”? A. “I do not”. 

V 

Q. “Do you know whether Mr. Ramsey made any computation 
when he was in the Surgeon-General’s office”? A. “I do not”. 

Q. “You know nothing further, I suppose, as to the claim of Mr. 
Ramsey against the Estate of Parish, do you”? A. “I do not know 
anything of money personally acknowledged. I have heard Mr. 
Parish speak of Mr. Ramsey’s services in making computations”. 
In cross-examination at the former trial, witness stated: “Mr. 
Parish told me that Mr. Ramsey had very carefully gone over the 
record and figured out the amount which should be allowed him 
on this contract—the balance due him on this contract, and as I 
now recall the amount that Mr. Ramsey had figured out as due on 
the contract, it was between $300,000 and $350,000. It (this 
computation) was made previous to 1900, either in the very early 
part of 1900 or previous to that, because Mr. Parish told me this 
in 1900”. 


Bertie B. Thompson, law clerk in Surgeon-Generars office. 

(). “In the course of your examination of the records, are you 
to some extent familiar with the Parish Tee Claim”? A. “Yes, sir”. 

Q. “What was the position that Mr. Samuel Ramsey held”? A. 
“He was the Chief Clerk in the Surgeon-General’s office, and in im¬ 
mediate charge of the Finance Division. I am in charge of the 
same work”. 


Q. “Are you able to say, from your familiarity with the business . 
of the office in the past, and with the character and details of the [ 
Ice Claim, whether that would have been committed to Mr. 

29 Samuel Ramsey while he was in that office?” A. “It would 
have been.” 

Q. “I now show you a printed letter of Surgeon-General Barnes 
dated May 25, 1884, (should be 1882) which is appended to a 
report of the House of Representatives of the 52d Congress: First 
Session Report No. 430, by Mr. Stone, of Kentucky, which letter 
. goes quite into detail in the matter of furnishing ice, being sev¬ 
eral pages of fine type. I will ask you, if, to the best of your 
knowledge and belief, he prepared that report, if you are able to 
say”? A. “From its general appearance, without reading it page by 
page and line by line, it is a report that appears upon the records 
of the old Finance Division. It was under the direction of Mr. 
Ramsey. The records show Mr. Ramsey to have been first a clerk r 
of Class 1, in the Surgeon-General’s Office; then a clerk of Class 
4 April 4, 1862; Class 3 from July 1, 1869; clerk of Class 4 Sep¬ 
tember 1, 1870; Chief Clerk from July 1, 1871; Chief Clerk of 
Class 4 from December 1, 1890; Clerk of Class 3 from August 26, 
1893 to June 30, 1894, when he resigned.” 

The letter of Surgeon-General Barnes bearing date May 25th, 
1882, was duly offered in evidence. 

The letter gives the “historical outline” of the claim, - conclud- j 
ing with the opinion of Miller J. allowing the claimant for “the I 
expenses and losses incident to the preparation to meet the de- 
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mancT, and remanding the case for the ascertainment of damages, 
sustained on this account. It states that motion was made by R. 

P. Lowe, for claimant, and by the counsel for the United 
80 States to reopen the case to take the testimony needed for 
the purpose; but refused to both. The letter proceeds: “In 
the absence of this important factor, the Court March 9, 1881, 
gave judgment for the plaintiff in the gross sum of $10,444.91. 
The data which yielded this result are unknown”. There is then 
published the data showing the “total cost of ice lost,” to have been 
$67,258.50. “Document No. 6 is an affidavit of the claimant that 
the expenses he incurred in taking care of the ice that was lost 
would “exceed rather than fall short of the sum of $5000.00.” 
Whether that estimate be correct or not, it should be set aside as not 
being sufficiently specific.” 

The letter proceeds: 

The items of account kept and sworn to by John M. A. Campbell, 
Clerk to Joel H. Wicker, 4 “are properly divisible into four classes.” 
First are those already included in price paid for the ice and not to 
be reckoned again. The second class are such items as freight, con¬ 
nected with the part of the ice accepted by the government, and also 
to be excluded. Thirdly, there are items which cannot be located; 
these will be presumed to be connected with the ice handled in Chi¬ 
cago. Four-thirteenths of these items may be allowed, that being 
the proportion of ice left on the contractor’s hands. While this ice 
required less hauling and handling than the other it required more 
storage. Fourthly, there are expenses connected with the Lake 
Pepin ice, which allowed in full. The items of the third class 


aggregate . $2,993.40 

31 $2,993.40 

Four-thirteenths of this amount is. 921.04 

Items pertaining wholly to Lake Pepin. 1,081.57 

The deductions to be made are: 

Judgment of the Court of Claims March 9th, 1881. 10,444.91 

Lumber sold p. 109. 200.00 

Lumber and ice sold p. 216. 274.35 

$10,919.26 

The account then stands: 

Cost of ice lost.$67,258.50 

Expenses at Chicago. 921.04 

Ditto Lake Pepin. 1,081.57 

$69,261.11 

Deduct as shown above. 10,919.26 


$58,341.85 


i 
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If the foregoing computations be correct, there remains due 
Joseph W. Parish, under the decision of the Supreme Court 
$58,341.85. 

Very respectfully, 

Your obedient servant, 

JOS. K. BARNES, 
Surgeon General, U. S. Army. 

The lion. Secretary of War. 

«/ 

Mrs. Annie F. Craig, the plaintiff, testified Mr. Ramsey’s son 
married my daughter, Agnes Craig, whose present address is Stan¬ 
ford University, California. The paper in suit was among Mr. Ram¬ 
sey’s papers left with Mr. McGowan. Mr. Ramsey was accounted by 
every one who knew him as a man of integrity and honesty. 

32 Q. “Was he a business man”? A. “Well, in a way, he 
was. After he left the office he made out some papers for 

different parties. lie was a literary man, and had a great knowl¬ 
edge of finances, and he was acquainted with many languages.” 

Q. “Do you know this yourself, independently of what you have 
learned from witnesses here, that Mr. Parish had promised to pay 
Mr. Ramsey for services rendered and money loaned?” A. “Well 
by hearing it talked of in the family.” “I believe I know, but in 
what connection—I cannot give the dates. Whether it was in con¬ 
nection with this matter of this work, I do not know; but he was 
constantly aiding him from time to time, because he was in dis- 
tress. He was his friend.” 

No assets of Mr. Ramsey’s estate came to her hands, other than 
this claim. She attempted to collect the claim without bringing 

suit. 

Plaintiff was asked by her attorney: “Did you ever see Miss Par¬ 
ish, the defendant?” A. “I did at one time.” 

Q. “Did you ever speak to her about this claim?” A. “I did.” 

Objection being made, (after argument). 

The Court: “Anything that Miss Parish said before she was ex¬ 
ecutrix of the Estate of her father is not admissible.” 

On cross-examination, witness stated that prior to the employment 
of Mr. Ramsey by the War Department, he had been a Universalist 
preacher, and at another time a teacher. 

Q. “Do vou know of any other occupation before he went into the 
Surgeon General’s Office of the War Department?” A. “I do not re¬ 
call hearing of anything else that he did before.” 

33 Q. “On a former occasion occurred the following questions 
and answers.” 

Q. “What was the first time you heard of Mr. Samuel Ramsey 
having any connection with the case?” A. “My daughter married 
his son.” 

Q. “When did she marry his son?” A. “It was about 21 years 

ago.” 

Q. “It was shortly after that, then, that you heard of Mr. Ram¬ 
sey’s connection with Mr. Parish’s claim?” A. “I could not say 



20 


EMILY E. PARISH, ADM X, ETC., VS. 

exactly what time it was; but from that time on occasionally I heard 

it talked of in the family.” . 

Subsequently you were asked: “Why is it Mrs. Craig, that on this 
examination, you say they only talked about it during the last 
five years, when on your former examination —-— then your coun¬ 
sel interrupted: “Wait a minute. I hat lady did not say she onl} 
talked about it in the last five years,” and you in effect corroborate 
that by saying: “That I heard more about it I said.” You were 
again asked: 

Q. “Whv do vou sav to the Jury now, Mrs. Craig, that it was 
only in the last five years?” A. “T have not said that, excuse me— 1 
only said, T heard more about it in the last five years.” 

()' “How much of it did vou hear in the last five years? A. 
“Well. T will say that of course for the first few years after they were 
married, T may not have been in the family very much, and was 
not very likely to hear about many business affairs.” 

Q. “What I have read is substantially what you would say now— 
that vou heard more of it during the last five years? A. “^es; hut 
then I did not understand that you were coming to that “more” in 
a way that T had heard about it the first few years. We do not al¬ 
ways understand exactly what you mean.” 

Q. “The fact that you had heard more of it in the last 
34 five years would imply that you had heard some of it pre¬ 
viously?” A. “1 -oppose so, if you put it in that way.” 

Q. “Then you stated that your daughter married Mr. Ramsey’s 
-mi in 1889. Is that correct?” A. “T think so.” 

Q. “You say another thing which T did not understand then and 
did not ask you about. You say: “T heard more of it foi five years 
l>efore he died, because his children were very much distressed be¬ 
cause he was helping Mr. Parish when he had no salary coming 
in. Why were they distressed because he was helping Mr. Parish 
at a time when Ramsey had no salary? What was there in that to 
distress them?” A. “Because he was not able to pay as much into the 
family after his salary stopped.” 

Q. “But would he not have to do something to make something 
take the place of his salary?” A. “T suppose he did, for he made out 
papers for different parties, as T said before.” 

Q. “I ask you why they were distressed about his doing that after 
hi* salary stopped?” A. “Because he was then using up the little 
they had saved before.” 

Q. “Tie would have a motive to make some more, then, would he 
not, if he had no salary. Would not that naturally be a time to 
change to other thing*?” A. “Excuse me, hut he had a right after 
he having been out of office for two years.” 

Q. “Why were his children concerned about the matter after he 
had given up his office?” A. “I do not think I am obliged to answer 
that question, because I do not think it has any bearing especially.” 

The Court: “Your counsel would probably protect you in that 
respect. I think Mr. Robinson does not understand the aid she has 
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reference to. I understand you mean the financial aid which 

35 was given to Parish from time to time.” 

The Witness: “After he left the office, yes.” 

Mr. Hackett: Suppose the witness tells us about his selling his 
house, and what he- 

Mr. Robinson: T don’t care anything about that. 

Mr. H ackett: Oh. all right. 

Mr. Robinson: You say in your affidavit to your declaration, 
“that you know something of the long and tedious road that Mr. 
Parish had to travel. How long was it and how tedious?” A. “I 
don’t know. I only infer that of course.” 

Q. “You did not know that?” A. “Of course I did not know, be¬ 
cause T was not acquainted with the family at all.” 

Q. “You gave as a reason for knowing that you were yourself in¬ 
terested in his success? That I was mvself interested?” A. “Yes; 
1 -aid that she must know. I did not sav that T knew myself, 
inferred she must have known. T did not even know the family.” 

0. “In vour affidavit of February 24. 1911. vou sav: T know of 
* _ •- 

my own knowledge that Mr. Parish intended to pay Mr. Ramsey, 
had they both lived, a sum of money upon the favorable passage of 
his claim through Congress. You say you know that of your own 
knowledge. How was it that you knew that of your own knowl¬ 
edge?” A. “The same wav we know there is a disturbance in 
China—because we hear about it, and we take it for granted, and we 
take it as authentic.” 

—. “You mean you only heard of it?” A. “1 think T stated all 
the time that I did not hear this from the principals myself but 
from the family generally.” 

—. “I will show you this letter, Mrs. Craig, and ask if it is your 
letter, and this your signature attached to it?” A. “That is my let¬ 
ter, ves sir.” 

36 The letter referred to was received in evidence, as defend¬ 
ant’s Exhibit No. 1 ; and read to the Jury as follows:— 

Mrs. Annie F. Craig. 919 Westminster St. N. W. 

Washington, D. C., Sept. 2 nd , 1909. 

To Dear Miss Emily E. Parish: 

I have addressed letters to you asking for an interview with you 
in regard to a contract entered into between your father, Mr. Joseph 
W. Parish and Mr. Samuel Ramsev. 

As I have before stated, at the request of Mrs. Agnes C. Ramsey 
to whom is assigned the per cent, of the amount ordered paid bv 
the Supreme Court. 

This assignment is legal with witnesses, whose affidavits are 
in the hands of Mr. Frank Hackett as is also the original contract, 
signed by your father and two witnesses, Mrs. Ramsey greatly desires 
a settlement without further delay, and without undue court costs to 
either you or her. 

The check for the amount can be handed to Mr. Frank Hackett, 
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as before my coming it was necessary to appoint some one here to 
receive the money, some responsible person, with whom you would 
be willing to transact business. 

Mr. Hackett tells me that he has written vou that he has the 

«/ 

papers in his possession but receives no reply. As you are the execu¬ 
trix of your father's estate vou are not the one to settle this con¬ 
tract ? 

If vou have an attorney to whom you have intrusted vour busi- 
ness, acting in your name and do not wish to see me or Mr. 

37 Hackett personally, please inform us who it is, and we will 
see him. The aid financially and otherwise that Mr. Ramsey 

rendered your father in his stren-ous efforts to prosecute his claim 
must have been known to you. Please be kind enough to recognize 
our efforts to have this meritorious and strictly legal contract settled 
with amicable and worthv consideration each for ther as I am sure 
would be the wish of both of the gentlemen who were life long 
friends. 

Please communicate with either me or Mr. Hackett, Frank, 
Union Trust Building, 15 & H St., N. W., Washington, I). C. 
Please do not delay. 

Yours sincerely, 

Mrs. ANNIE F. CRAIG, 

Mother of Mrs. Agnes E. Ramsey, Stanford Univer¬ 
sity, Cal., Assistant in English Dep’t.” 

Q. ‘‘Mrs. Craig you used the language, “the aid financial and 

otherwise that Mr. Ramsev rendered vour father in his strenuous 

*/ «. 

effort to prosecute his claim must have been known to you.” Why 

did vou sav it must have been known to Miss Parish?” A. “Because 

* «. 

I knew about Mr. Ramsey’s frequently visiting at the house.of Mr. 

Parish. They were on intimate terms, socially, and I could not see 

how she would be likelv not to know about it.” 

«/ 

Q. “The reason you say it must have been known to her, I sup¬ 
pose was because it was so; it was true, was it not?” A. “I believed it 
to be true, sir.” 

38 Q. “So true that she could not help knowing it, in your 
view?” A. “Yes, sir.” 

Q. “In your answer to the bill of particulars you gave the items 
of the pecuniary aid. The first one is on February 14, 1874, $100.00. 
Nothing has been a«ked you by your counsel about that, but what 
evidence have you of that?” A. “Because there was a note, I think, 
or something among the papers.” 

Q. “Have you the note?” A. “I think Mr. Hackett has it.” 

Q. “The second one is January 20, 1875, $90.00. What is the 
evidence of that?” A. “The papers I think show that.” 

Q. “Is the paper in Mr. Hackett’s possession which shows that?” 
A. “I think so. I am not sure.” 

Q. “Did you give it to him?” A. “I cannot recall all the papers 
I gave him.” 

Q. “I will ask you about the third, August 9, 1884, Fifteen Dol¬ 
lars. Was that also evidenced by a paper?” A. “I think something 
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the Treasury be, and he is hereby directed to pay to Joseph W. Par¬ 
ish, late of Peoria, Illinois, out of any money in the Treas- 

46 ury, not otherwise appropriated, the sum of $58,341.85, being 
the balance of money laid out and expended by him in the 

purchase of 17,232 tons of ice, for the use of and at the request of 
the Government of the United States, which were not afterwards 
called for or taken by the government, but were wholly lost to 
said Parish.” (24 Stat. 653-4.) 

The report of May 19th, 1902, from the Committee on Claims to 
the House of Representatives in support of the bill finally approved 
on February 17th, 1903. wherein is stated: “The proposition- con¬ 
tained in the bill which we here report were embraced in a House 
bill in the last Congress and favorably reported. In that report, the 
Committee state that “the bill directs the Secretarv of the Treasure 
to make an examination into the claim of said Parish for balance 
alleged to be due him under a contract with the United States under 
the rule of damages prescribed by the Supreme Court of the United 
States in U. S. v. Behan.” 

Finally, the act approved February 17th, 1903. which is “An act 
to refer the claim of Joseph W. Parish to the Secretary of the Treas¬ 
ure for examination and payment of anv balance found due,” 
p. 17. 

The finding hv the Auditor for the War Department (dated 
August 11, 1903) of the amount due J. W. Parish, viz:—$181,358.- 
95, p. 13 & 28. 

The grant of Letters Testamentary under the last will and testa¬ 
ment of Joseph W. Parish, bearing date April 7th, A. D. 1905, to 
the Defendant, Emily E. Parish.—p. 15. The defendant by 

47 her Attorneys then offered (and the same were received) in 
evidence the following motions for Bills of Particulars. 

Motion Filed November 3rd, 1909. 

1st. The original of, or a true and exact copy of, any alleged or 
pretended contract or agreement upon which this action is grounded 
or ba^ed or is sought to be maintained as a part of the further and 
additional bill of particulars hereby moved for. 

2nd. A correct statement of any pecuniary aid alleged or claimed 
to have been rendered, and the exact nature, character and extent of 
any such pecuniary aid, and when and where and by whom as well 
as to whom and in what way the same is alleged or claimed to have 
been rendered. 

3rd. A statement of the nature and character of any goods, if any 
there were, which are alleged or claimed to have been sold, delivered, 
as well as when and where and by whom and to whom the same are 
claimed to have been sold and delivered. 

4th. A statement of the nature and character of any work done 
and materials provided, if any there were, which are alleged or 
claimed to have been done or provided, as well as when and where 
and by whom and to whom the same are claimed to have been done 
or provided. 
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oth. A statement of nature and character of any transaction or 
transactions for money loaned, or for money paid, or for money 
received, if any there were, which is or are alleged or claimed to 
have been loaned or paid or received as well as when and where and 
by whom and to whom, and at whose request, and for whose 
48 use the same is claimed to have been loaned, or paid, or 
received as the case may be. 

6tli. A statement of the nature and character of any account 
stated, if any there were, which is alleged or claimed to have been 
stated, as well as when, and where, and how, and by whom and to 
whom and for what amount or amounts the same is claimed for to 
have been stated. 

7th. A statement of who originally and in the first instance made 
the alleged promise or agreement, if any, which forms the basis 
out of which this action grows or upon which it depends. 

And the defendant hereby moves the Court to grant her, after 
such further and additional bill of particulars has been filed in the 
cause, such extension of time within which to prepare the defense, 
as the Court may deem reasonable and proper. 


Motion filed November 17th, 1909, for additional Bill of Particu¬ 
lars, stating and showing: 

1st. In addition to the sums of money mentioned as having been 
advanced by plaintiff’s intestate, to wit—$100.00 on February 14, 
1874: $90.00 on January 20, 1875; $15.00 on August 9th, i884; 
$180.00 on September 29th, 1900; and $900. on October 26th, 1900, 
to further state, what is intended by the language “as well as on 
divers other occasions and in divers other sums”; i. e. what is the 
total of said sums. 


49 2nd. A correct statement of any other aid alleged or 

claimed to have been rendered, and the exact nature, char¬ 
acter and extent of any such other aid, and when and where and by 
whom as well as to whom and in what way the same is alleged or 
claimed to have been rendered. 


3rd. A statement of the nature and character of any goods, if any 
there were, which are alleged or claimed to have been sold, and de¬ 
livered, as well as when and where and by whom and to whom the 
same are claimed to have been sold and delivered. 

4th. A statement of the nature and character of any work done 
and materials provided, if any there were, which are alleged or 
claimed to have been done or provided as well as when and where and 
by whom and to whom the same are claimed to have been done or 
provided. 

5th. A statement of nature and character of any transaction or 
transactions for money loaned, or for money paid, or for money re¬ 
ceived, if any there were, which is or are alleged or claimed to have 
been loaned or paid or received as well as when and where and by 
whom and to whom, and at whose request, and for whose use the 
same is claimed to have been loaned, or paid, or received as the case 

mav be. 

*• 

6th. A statement of the nature and character of any account 
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stated, if any there were, which is alleged or claimed to have been 
stated, as well as when, and where, and how, and by whom and to 
whom and for what amount or amounts the same is claimed to have 
been stated. 

7th. A statement of who originally and in the first in- 

50 stance made the alleged promise or agreement, if any, which 
forms the basis out of which this action grows or upon which 

it depends. 

And the defendant hereby moves the Court to grant her, after 
such further and additional bill of particulars has been filed in the 
cause, such extension of time within which to prepare the deiense, as 
the Court may deem reasonable and proper. 

Motion filed November 15th, 1910, for additional bill of par¬ 
ticulars, stating and showing: 

1st. What evidence in writing has the plaintiff of advances here¬ 
tofore alleged to have been made by the plaintiff’s intestate to the de¬ 
fendant’s testator, and for which the plaintiff* claims payment. 

2nd. What money is claimed to be due and payable on account 
of alleged advances, described merely as having been made “on 
divers other occasions, and in divers other sums.” 

3rd. What is the exact nature, character and extent of the work 
done, or aid of any kind, other than by loan, rendered by the plain¬ 
tiff’s intestate to the defendant’s testator, at his request; and when, 
where, by whom, to whom, and in what way is the same claimed to 
have been rendered. 

4th. What is the nature and character of the account alleged to 
have been stated, and what exact sum of money was found to be due 
from the defendant’s testator to the plaintiff’s intestate upon the ac¬ 
counts, so alleged to have been stated between them. 

51 All these motions were opposed by plaintiff’s attorney. 
The last motion was overruled by the Court, on the ground 

that having been filed, after issue joined, it came too late. 

In behalf of the defendant, there was then offered in evidence the 
following letter, dated April 7, 1877, which was received in evidence, 
marked Exhibit No. 5, and read to the Jury, as follows: 

War Department 
Surgeon General’s Office, ^ 
Washington, D. C., April 7, 18117. 

Dear Parish : I venture to ask a favor of you which I would 
much rather not do, if I knew any way to help myself. You are 
partly aware that for two or three years I have been greatly annoyed 
and hampered about money. Last year, thinking that I had a 
chance to collect some, I went to expenses that with my present 
knowledge I would avoid—was disappointed and had to borrow. 
This spring I am compelled to some unusual outlay and have to pay 
two notes of $100.00 each and interest. I have paid one and have 
the other yet to pay. I don’t know how T I am to do it. If you could 
oblige me with $100.00 as a loan, contribution or whatever you 
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choose I think I could get along. Still if you cannot do it comfort¬ 
ably, let it pass. 

I am told that you are going to Baltimore to live. I am very 
sorry to hear it; for all my friends seem to have the luck of either 
dying or moving away. I wish you would come and see me before 
you go. I want to talk with you about several things. 

52 If I could have present health and weather for two weeks, 
I should get my garden some fixed up so that it would be 

looking bright by that time. 

Yours tndv, 

SAMUEL RAMSEY. 

There was further offered in evidence the report from the Com¬ 
mittee on War Claims to the House of Representatives, made by 
Mr. Stone of Kentucky, and dated December 15th, 1892. After 
giving a history of the case, and citing the authority of U. S. v. 
Behan 110 U. S. 338; U. S. v. Speed, 8 Wall. 77 f Masterson v. 
Mayor 7 Hill; and Neal v. Murphy 14 Court of Claims 280; the 
report concludes: ‘‘The Court of Claims in Neal vs. Murphy (14 
Ct. of Cls. R. 280) laid down a rule in that case where the claimant 
was prevented from fulfilling his contract there could properly be de¬ 
ducted 20 per cent from the amount which the United States would 
have had to pay had the contract been carried out, * * * . Now 

applying the rule of damages found in the Behan case, which is 
still the rule of* the Supreme Court, and making the deduction as 
provided in Neal vs. Murphy, the statement of the claim would f)e 
as follows:” 

53 Total contract price of ice left on the hands 

of contractor. $419,111.00 

Average cost of delivery of the ice Committee puts at 
$10.00 per ton. This for 17232 tons, as found by the 
Court of Claims (being the actual amount not actual 
amount not accepted) 18,854 tons less the supposed 
meltage in transition equals. 172,320.00 

Deducting the cost of delivery as here given, we have 
as the net amount of the claim under the existing 

rule of the Supreme Court. $246,791.00 

Again deducting from this amount 20 per cent of the 
same under the rule of the Court of Claims in Neal 
v. Murphy supra and we have a* the 20 per cent.... 49,358.20 

The balance. $197,432.80 

Now deduct from this amount what has been heretofore 

paid, to wit. 69,261.11 

And we have the amount which your committee 
recommend to be paid as a final and complete settle¬ 
ment of all claims under the said contract. $128,171.69 
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The defendant’s Attorney then asked and received permission to 
fix the date of the death of plaintiff’s decedent by reading from the 
plaintiff’s petition in the Probate Court, for letters of administration, 
the averment; that Samuel Ramsey, “departed this life at Baltimore, 
Md., on or about the 9th of March, 1901, A. D.” 

Thereupon, the foregoing being the substance of all the evidence 
in the case, necessary to explain the hearing of the ruling upon the 
issues on questions involved; and in fact all the evidence produced 
on either side; the defendant by her attorneys moved the 

54 Court to direct a verdict for the defendant on the following 
grounds: 

First. Because no legal cause of action was set forth: and further 
because the consideration alleged in the contract set out in the 
declaration, viz:—“pecuniar}’ and other aid” throws no more light 
on the nature of the contract, or of the consideration therefor, or 
of the sendee to which the contract related, then if the consideration 
had been stated to be; “for reasons satisfactory to myself”, or “for 
reasons which I not care to disclose”. 

Second. Because no proof was offered by the plaintiff tending to 
establish a valid consideration for the contract sued on, nor any proof 
offered, that such pecuniary, or other aid was rendered by Ramsey 
at the instance or request of Parish, and was not rendered by Ramsey 
gratuitously, and as an act of friendship merely. 

Third. Because the action is brought to recover for services in the 
prosecution of a claim before Congress, by one whose only vocations 
had been those of teacher; universalist preacher; and clerk in the 
Surgeon General’s Office; and because the nature of the services, 
both in the paper sued on, and in the plaintiff’s proof, were withheld 
from publication. 

Fourth. Because the fact that the paper sued on is for an executed 
consideration, called for the expression of facts in pleading and 
proof tending to show’ that the original consideration was one 
w’hich the law w’ould enforce. 

55 Fifth. Because the plaintiff, not only did not prove her 
bill of particulars, but, when called upon to do so, refrained 

from producing the papers, upon the basis w’hereof said particulars 
w’ere filed, although said papers were stated by her to be at the time 
in the hands of her counsel; and further because even had there been 
the proof (which was conspicuous by absence) that the^sums named 
in the bill of particulars had been advanced, there is no attempt to 
prove that they remained unpaid, or w’ere due in 1900. 

Sixth. Because the fact that the paper in suit was draw’n up be¬ 
tween parties sustaining the relation, if not of client, and attorney, 
at least that of principal and agent, and w’as intended to provide re¬ 
muneration for past sendees, rendered it essential to show the exist¬ 
ence, at the time of giving said paper, of a just and moral obligation 
to pay; and that nothing of the kind was stated in pleading or shown 
in proof. 

Seventh. Because of the admission made bv the plaintiff, as the 
agent of her daughter, and repeated as plaintiff and witness at the 
trial, that the financial and other aid rendered by Ramsey to Parish 
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was so rendered to forward the strcr.ious efforts of the latter in the 
prosecution of his claim before Congress, and that a considerable part 
of the pecuniary aid alleged is stated by plaintiff’s decedent to have 
1 een rendere ! when he was in the Surgeon General’s Office. 

Eighth, because, not only no proof was offered by the plaintiff of 
any legal service rendered by her decedent, which could l)e 
56 the basis of the present action, but affirmative disproof 
thereof was ottered by the defendant; leaving uncontradicted 
proof to be. that the services for which plaintiff claims were services 
prohibited by law. 

Ninth. Because although the evidence in the case tended to cast 
upon the paper in suit the imputation of illegality in its origin, and 
there* y i*npo ed upon the plaintiff the burden of disproving such 
imputation, no such disproof was offered by the plaintiff and none 
: uch is in the case. 

Tenth. Because there is no disputed fact to be submitted to the 
Jury: no testimony received on either side to contradict testimony 
offered by the other; and therefore the only question to be considered 
and determined is the legal import of undisputed evidence; a ques¬ 
tion of law. exelusivelv for the Court. 


Ruling on Motion to Take Case from the Jury. 

The Court: This is an action upon a contract which is dated 
October 9. 1900. As counsel has argued, the law imposes upon the 
plaintiff the burden of establishing a valid consideration, but whether 
that consideration is adequate or not is immaterial, because the law 
does not make contracts for parties. It permits them to make them 
for themselves, and if the consideration is not an illegal one and is 
not affected bv fraud, the law has nothing to do with the adequacy 
of it. 

So far as the evidence in this case impresses me, there is evidence 
on the part of the plaintiff, tending to show that Ramsey advanced 
moneys to Parish during the pendency of this claim in Con- 
57 gress. If that money was advanced in a friendly way, al¬ 
though it may have assisted Parish by keeping him alive and 
furnishing him with sustenance during the progress of the case, it 
would be immaterial to my mind, whether Raimey was a govern¬ 
ment clerk at the time lie advanced the money or not. So that, so 
far as the pecuniary aid which is mentioned is concerned, I think 
there is evidence to go to the jury as to whether it was advanced or 
not. I should say that there is very little doubt that it had been ad¬ 
vanced, by reason of the tenor of the letter written, in which there is 
a computation of the amount then due. 

The other letters written by Ramsey to Parish, as I read them, 
were not in the nature of borrowing letters, but are letters asking for 
payments on account, because he speaks of a receipt which he will 
give if Parish will send him $100. It seems to me that different let¬ 
ters he has written indicate rather that he was asking for a return 
of what he had already advanced. 

So far as the “other aid” which is mentioned in the written in- 
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strument is concerned, it must be admitted that there are strong cir¬ 
cumstances of suspicion in regard to it, on account of the great 
dearth of evidence naturally arising, because of the death of the 
parties in interest. If Mr. Karnsey, while a clerk in the office of the 
Surgeon General, and within two years after he resigned, furnished 
computations to Mr. Parish upon which Mr. Parish was basing a 
claim against the government, undoubtedly, without any citation of 
authority, the court would hold that he could not recover for 

58 such aid or assistance under a written contract, and there, of 
course, the serious question in the case arises. 

In the first place, it seems to me, the law does not assume that a 
man has violated its provisions. There is no presumption that a man 
is going to be derelict in his official duty or violate a statute made by 
the government. In other words, the law does not presume fraud, 
and does not presume official misconduct. 

In the letter he wrote to Parish, Ramsey refers to the fact of two 
previous computations be had made upon which Congress had al¬ 
lowed claims to Parish, the fir-1 one being allowed by the Court of 
Claims, and the second one by a direct Act of Congress. That let¬ 
ter is susceptible of two interpretations; first, that he was calling the 
attention of Parish to the fact that the government had accepted 
computations which be had made, upon the basis of which Parish 
had received money, for the purpose of encouraging Parish to think 
that the subsequent computation which he made for him, out of 
office, would be relied upon by the authorities in the settlement of 
his claim. That is an interpretation that seems to be perfectly 
logical. It may be incorrect. It may be that Ramsey’s first computa¬ 
tions were made and handed over to Parish as the basis for his claim ; 
but there is no evidence that that is the fact, and to assume it would 
be to presume official misconduct upon the part of a man whose 
reputation, so far as the evidence in this case is concerned, is shown 
to have been good. I do not think the Court could assume that to be 
true, on this testimony. 

Mr. Ramsey resigned on the 30th of June, 1894, if I 

59 recollect correctly. For two years after that date he was in- 

*/ «. 

hibited from furnishing aid or assistance to the claimant. 
The Act of Congress, upon which Mr. Parish finally recovered, was 
passed, if 1 recollect correctly, in 1903. So that from June 30th 
1896, to the date of his death, he was as free as any other man to 
render aid and assistance to Mr. Parish. 

As I say, if the law were to indulge in presumptions at all, in the 
absence of evidence that is positive and direct, it would assume that 
the aid and assistance he furnished was furnished at a time when it 
was lawful so to do, and not at a time when it would be in direct vio¬ 
lation of the law. So that, it seems to me, meagre as the evidence on 
both sides as to the facts in this case seefn to be, it is practically a 
question for the jury to say whether the money that was advanced 
by Ramsey to Parish, if they believe it was advanced, was advanced 
in a friendly way, or whether it was in aid of the prosecution of a 
claim against the United States; and, secondly, whether the computa¬ 
tions, which the evidence shows he did make, were made at a time 

5—2419a 



34 


EMILY E. PARISH, ADm'x, ETC., VS. 

when he was inhibited by law from making them, or at a time when 
he had a perfect legal right so to do. 

The statement of Major Conrad, as to the law, in regard to the con¬ 
sideration, is undoubtedly accurate. There is no presumption of a 
consideration in any written instrument except in a negotiable in¬ 
strument or a sealed instrument; so that the burden is on the 

60 plaintiff to prove the consideration by a preponderance of the 
evidence; but if there is evidence tending to prove a consid¬ 
eration, both as to money advances and as to sendees rendered, then 
it is for the jury to say whether that pre|>onderance has been estab¬ 
lished and that burden has been carried by the plaintiff, and it is not 
for the Court to say. If there is any evidence on the question it 
must go to the jury. I do not intend, ordinarily, to let any case go 
to the jury where I would set aside the verdict if they should find 
contrary to my own ideas ; but in this case 1 think it is purely a ques¬ 
tion of fact to be decided by the jury, and therefore the motion to 
direct a verdict will be overruled. 

To which ruling of the Court, overruling said motion, the defend¬ 
ant by her counsel, then and there duly excepted, which exception 
was allowed and entered upon the minutes of the Court. 

Thereafter the Court then granted the first instruction, prayed by 
plaintiff's counsel, as follows: “If the jury shall find from the evi¬ 
dence that the defendant's testator executed the contract of 9th of 
October, 1900, then in the absence of proof that illegality entered 
into the consideration of the contract, the plaintiff will be entitled 
to your verdict/’ 

To which instruction by the Court, the defendant by her counsel 

7 C' 

then and there duly excepted, which exception was allowed and en¬ 
tered upon the minutes of the Court. 

The Court further gave the second instruction prayed by plaintiff's 
counsel, as follows: “The jury are instructed that the recital 

61 in the contract of 9th of October. 1900, that the promise to 
pay wa^ made in consideration of pecuniary and other aid is 

prima facie evidence of consideration, and unless evidence is given 
of facts tending to show that there was no legal consideration for the 
contract, your verdict should be for the plaintiff.” 

To which instruction by the Court, the defendant by her counsel, 
then and there duly excepted, which exception was allowed and en¬ 
tered upon the minutes of the Court. 

The Court further gave the fifth instruction prayed by plaintiff’s 
counsel, as follows: “Mr. Ramsey had the right while in the employ 
of the Government to lend or give money to Parish for his support, 
as well as the right of performing friendly services for Parish, so 
long as they were not connected with the prosecution of Parish's 
claim against the United States. Mr. Ramsey had the right after 
two years had expired from his retirement from office to use his 
knowledge gained, while in the government employ, to make com¬ 
putations or furnish other aid and assistance to Mr. Parish in the 
prosecution of his claim. 

To which instruction the defendant by her counsel then and there 
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duly excepted, which exception was allowed and entered upon the 
minutes of the Court. 

Thereafter the defendant, by her counsel, requested the Court to 
give the following instruction to the jury. 

If the jury find that the award made by the Court of Claims in 
favor of Parish on the 9th day of March 1881 in the sum of 
$10,444.91 was based on computations and examinations, 
62 which were not made in, nor under the authority of the Sur¬ 
geon General’s Office, and that it was not known to the Sur¬ 
geon General’s Office by whom such computation was made, and if 
they further find that such computation was made by Samuel Ram¬ 
sey, the plaintiff’s decedent, and that it was no part of said Ramsey’s 
official duty to make such computation, then the jury are instructed 
that they may be warranted in finding that such computation as 
inade by Ramsey was aid extended to a claimant against the govern¬ 
ment by an employe of the government, and was therefore aid 
prohibited by the Statute. 

This instruction the Court refused to give, to which ruling the de¬ 
fendant by her counsel, then and there duly excepted, which excep¬ 
tion was allowed and dulv entered on the minutes of the Court. 

*/ 


Charge to the Jury. 

The Court (Gould. J.) : Gentlemen of the jury I shall take rather 
more time than I ordinarily do, in instructing the jury in this case. 
Because of the fact that both of the parties to this transaction are 
dead, it is more difficult to ascertain the exact truth of the matter 
than it would be if we had them in person before us to testify and 
to be cross-examined. 

The action, as you know, is brought by the administratrix of 
Samuel Ramsey against the Executrix of Joseph W. Parish to recover 
the sum of $9,067.24 being 5 per cent of $181,858.95, which was 
awarded to Parish, or his estate, by an Act of Congress, by the Secre¬ 
tary of the Treasurv, in satisfaction of the claim, which he 
63 had been prosecuting many years before the government. 

The action is based upon a written instrument which is 
dated the 9th day of October, in the year 1900, signed, admittedly, 
by J. W. Parish, in the presence of Jonas H. McGowan and Arthur 
N. Marr as witnesses, and it reads: 

“In return for pecuniary and other aid rendered to me, I promise 
to pay to Samuel Ramsey, of Washington City, District of Columbia, 
his heirs and assigns, an amount equal to five per cent of the gross 
amount ultimately allowed by the United States on my claim now 
pending in Congress, which is based upon a contract to furnish ice 
to the army in the year of 1863.” 

As I say, there is no contest here as to the fact that that paper was J 
signed by Mr. Parish on the date named and was delivered to the f 
other party to it, Samuel Ramsey as the beneficiary named in it; but 
taking that paper by itself, the written instrument, the law would 
presume that the consideration named therein had been paid to and 
received by Parish; and at the outset of this case I want to say to you 
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that it makes no difference as to whether the consideration for the 
promise to pay five per cent of the claim was adequate or otherwise. 
If a man chooses, for a valuable consideration, to make a promise to 
pay a certain amount in the absence of fraud, mistake, duress, or 
undue influence, it does not make any difference whether the con¬ 
sideration is sufficient in the minds of individuals or not, if it is a 

valuable consideration; so that, whether the money advanced bv 

• •/ 

Ramsev. if be did advance money, or the aid rendered bv 
84 him, if he did render aid. was adequate for the payment of 
five per cent, is immaterial in this case. 

The first question which addresses itself to your attention is one 
raised bv the defendant, namelv. were these considerations reallv 
rendered? That is. did Ramsey really pay money to Parish; did he 
render aid to Parish, as de<cribede in this agreement. 

The second proposition which will next engage your attention is, if 
Ramsey did render aid or furnish money, was that illegal, because, 
no matter what the contract may be it is always open to proof as to 
the illegality or the immorality of the consideration which is the 
basis of promise. 

So that you have those two questions to consider at the outset: 
First, the pecuniary and other aid rendered bv Ramsev. and second. 
Was it rendered in such a way as to come within the ban of the law 
as being illegal? 

The law is also that if evidence is introduced by the defendant 
raising a reasonable doubt either as to the receipt of the consideration 


or as to the illegalitv of it. then the plaintiff is obliged to prove by 
the preponderance of the evidence the payment of the consideration, 
and also its legality; so that in this case T charge you that the bur¬ 
den is upon the plaintiff to show by a preponderance of the evidence 
the payment of the consideration, and also its legality. 

So far as the receipt by Parish of money from Ramsey is con¬ 
cerned. the evidence is before you. I cannot add anything 
65 to it; I would not take anvthing from it. It is for vou to sav, 
on this record, that Ramsey furnished money to Parish prior 
to the making of this agreement or statement. As I say, there is 
evidence from Mr. Serven that Parish admitted this liability to 
Ramsey in addition to bis recital in this contract, in a memorandum, 
so Serven says, he may have prepared it himself, but which he saw 
in McGowan’s Office,—in which Parish included in a list of those 


who are entitled to receive part of this claim, Mr. Ramsey. 

In regard to this pecuniary aid. there is another matter which 
you must consider. From time far ante-dating the beginnings of the 
transactions between these parties, Samuel Ramsey was a clerk, at one 
time Chief Clerk, in the Surgeon General’s Office. He resigned from 
that office on the 30th of .Tune, 1894. 


There is evidence tending to prove that some of this money which 
was a consideration for this agreement of 1900 was advanced by 
Ramsey when he was in the office of the Surgeon General, before 
which office the claim of Parish was at that time pending. 

I charge you that the law is that if Ramsey, prior to the time of 
his resignation, or two years thereafter, paid money to Parish with 
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the direct purpose and intention of aiding him in the prosecution of 
this claim, then it would be an illegal consideration, because it would 
be rendering aid and assistance contrary to the statute. But if he 
furnished this money not with the direct purpose of assisting and 
aiding Parish in the prosecution of his claim, but furnished 

66 it in a friendly manner, as friend might to friend, for his sub¬ 
sistence or the subsistence of his family during the period 

when this claim was pending; thnt would not bring this within the 
bar of the statute: of course if he furnished it within two years after 
he left the office, then he was lending money for the direct prosecu¬ 
tion of the claim. 

So it is for you to say whether you believe this money was fur¬ 
nished bv Ramsev to Parish as a loan from a friend to a friend, 
without any direct reference to the prosecution of this claim, or 
whether it was furnished as ammunition for Parish to aid in the 
prosecution of his claim against the government. So much for the 
pecuniary part of it. 

The second part is the other aid. On that there is evidence tend¬ 
ing to show that that referred to computations made by Ramsev upon 
the basis of which Parish could frame his claim for presentation to 
the government. Tt appears in the evidence that Parish was not a 
man capable himself of preparing such a statement. Tt further ap¬ 
pears that Ramsey, from his experience in the office, was equipped 
with the knowledge and the information and the skill which would 
enable him to formulate a claim to the best advantage to the claim¬ 
ant in regard to this specific ice contract. 

As I have stated, up to June 30. 1894, and two years thereafter. 
Mr. Ramsey would have been disqualified, would have be p n rendered 
incapable by law of furnishing such computations directly to Mr. 
Parish, because he was in a position where he was inhibited 

67 from furnishing aid or assistance to the plaintiff, as it would 
be contrary to the statute. 

It appears that on June 30, 1894 he resigned and that he lived 
until 1901. if my memory is accurate. Between June 30, 1896 and 
the time of his death, in 1901, he was then in a position where he 
could furnish aid and assistance in the way of computations or advice 
to Parish for the prosecution of the claim, although he may have ob¬ 
tained that information during the time he was a clerk of the Sur¬ 
geon GeneraPs Office. So that on this point, then, it is for you to 
say whether on this evidence you think that this information, this 
aid and assistance in the way of computation, was furnished by Ram¬ 
sey to Parish during the period of his incumbency in the office, or 
within two years thereafter, and whether, after he left the office, for 
the purpose of helping Parish in his final claim against the govern¬ 
ment. 

There were three different payments made to Parish on account of 
this ice contract. The first act of Congress was introduced in 1872, 
if my recollection is correct, for the relief of Parish, under this con¬ 
tract, and in pursuance of that, there was paid by the Court of 
Claims ten thousand and odd dollars as the first payment. Subse J 
quently another act was passed, in pursuance of which, in 1886,—I 
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will be corrected if I am wrong—ra further payment of $50,000 was 
made to Parish, under an act of Congress. The third payment was 
made in pursuance of an Act of Congress passed in February, 1903, 
which is the final payment, and the one on which the plain- 
08 tiff in this case seeks to recover five per cent. It is in evi¬ 
dence, from Mr. Ramsey’s own letter, that he furnished the 
computations upon which the first two claims were based. The ar¬ 
gument on the one side is that when he wrote that he furnished these 
computations, in his letter to Mr. Parish, it was suggested that his 
computation in the last case would be valuable because of the re¬ 
liance which would be placed on his first two. On the other side, it 
is argued that these computations were furnished by him as a clerk 
in the Surgeon General’s Office, having charge of the matter, to the 
Officers of the government themselves, and that is the reason for say¬ 
ing it would be valuable for Parish to have the three claims based on 
his computations, because his first two had been accepted. 

It is for you to say, and it is a matter of evidence for you to pass 
upon, as to whether these first two computations were furnished by 
Ramsey directly to Parish, and thus mada the baet* of the payment 
to-him. or whether they were furnished him as an officer of the 
government to officers of the government as a basis upon which the 
payments were made. 

So that we come back to what T think you will all agree as the im¬ 
portant question in the case: Were these payments made by Ram¬ 
sey while he was in the Surgeon General’s Office, for the purpose of 
directly aiding in the prosecution of the claim? Second, was the in¬ 
formation, the computations, which were furnished, made while he 
was in the office, or within two years thereafter, to Mr. Parish for the 
purpose of prosecuting the claim? If either payment were 
09 made, as I have stated, or if the aid were furnished prior to 
the 30th of June, 1890, then the consideration would be 
illegal and against public policy, and against the statute, and the 
plaintiff' could not recover. If, however, it were made otherwise, 
that is, after June 30th, 1890, or if the payments were made while he 
was in the office but not with the direct intention of aiding Parish in 
the collection of the claim, then the consideration would not be un¬ 
lawful. and if you believe it was actually so rendered, thQ plaintiff 
would be entitled to recover. 

The defendant by her counsel then and there duly excepted to 
that part of the charge which would warrant the jury in finding that 
the computations of the award bv the Court of Claims* might have 
been made by Ramsey as a part of the duty of the Surgeon General’s 
Office, which exception was allowed, and entered on the* minutes of 
the Court. 

Each of the exceptions taken by the defendant, as set'forth'in the 
foregoing bill of execeptions, was taken severally, and was duly noted 
by the Court on its minutes at the time, and before the jury.retired 
to consider their verdict, and, because the defendant desires to have 
the same so made of record, so that he may have this case and the 
rulings therein considered and heard on appeal to the Court of Ap¬ 
peals of the District of Columbia, he requests the Justice presiding to 
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sign and seal this, the defendant’s bill of exceptions praying that the 
same may be signed, sealed and made a part of the record, according 
to the Statute in such case made and published, which is ac- 
70 • cordingly done, now for then, this 26th day of February, 

A D 1912 

ASHLEY M. GOULD, Justice. 

Settled bv consent : 

V 

FRANK W. HACKETT, 

Attorney for Plaintiff. 

HOLMES CONRAD & 

LEIGH ROBINSON, 

Attorneys for Defendant. 


Defendant's Designation of Record. 

Filed February 26, 1912. 

******* 

1. Plaintiff’s declaration filed October 4th, 1909. 

2. Amended declaration filed October 30th, 1909. 

3. Bill of Particulars filed November 13th, 1909. 

4. Motion to strike out Common Counts filed November 30th, 
1909. 

5. Amended Common Counts filed November 23rd, 1909. 

6. Defendant’s pleas filed December 11th, 1909. 

7. Joinder of issue filed December 13th, 1909. 

8. Additional plea** filed January 3rd, 1911. 

9. Joinder of issue on additional pleas filed January 23rd, 1911. 

10. Motion in arrest of judgment filed December 18th, 1911. 

11. Motion for judgment, notwithstanding verdict filed 
*71 Dec*. 18, 1911. 

liy 2 . Judgment, Appeal & Memo, of Appeal bond. 

12. Bill of Exceptions. 

13. Assignments of Eerror. 

14. This designation. 

Sendee acknowledged. 

. - FRANK W. HACKETT, 

Fff’s A tt’y. 

Memorandum. 

» 

March 20, 1912.—Time to file transcript of record extended to and 
including May 1st, 1912. 
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72 Assignments of Error. 

Filed April 26, 1912. 

******* 

The trial court, under the pleadings, proofs and evidence in this 
cause, erred as follows, and in manner and form following, and as to 
and concerning and in respect to the following points, questions, rul¬ 
ings. orders, matters, adjudications and judgment or judgments, re¬ 
spectively, that is to say (among other errors apparent upon the face 
of the record) the trial court erred as follows, namely:— 

(1) The trial court erred in overruling defendant's motion to the 
court to direct a verdict for the defendant; and erred in ignoring, 
disregarding and overruling the grounds upon which said motion 
was based: 

(2) The trial court erred in overruling defendant’s motion in 
arrest of judgment; 

(3) The trial court erred in overruling defendant’s motion for 
judgment for the defendant notwithstanding the verdict for the 
plaintiff; 

(4) The trial court not only erred in its rulings, orders, adjudica¬ 
tions and judgment as the same were made, rendered, entered and 
recorded by said trial court on January 5, 1912, but the trial court 
also erred in its rulings, orders, adjudications and judgment as the 
same were subsequently and finally made, rendered, entered and re¬ 
corded bv said trial court on January 19, 1912; 

«, • • 

(5) The trial court erred in permitting and authorizing the 

73 jury to find that sendees claimed to have l>een rendered by 
plaintiff’s decedent might or could be considered by the jury 

as legally and properly contributing to the allowance made by the 
Court of Claims to defendant’s testator; and erred in permitting and 
authorizing the jury to find that the same might or could be con¬ 
sidered by the jury as constituting ground for recovery by the plain¬ 
tiff in this action; 

(6) The trial court erred in that part of its charge to the jury 
which would warrant, permit or authorize the jury in finding that 
the computations of the award by the Court of Claims might have 
been made by Ramsey as a part of the duty of the Surgeon General’s 
Office; 

(7) The trial court erred in submitting to the jury a cause in¬ 
volving no controverted question of fact; 

(8) The trial court erred in submitting to the jury a cause in 
which no legal competent or sufficient proof was offered, or attempted 
to be offered, to establish any claim under plaintiff’s declaration and 
particulars of demand; 

(9) The trial court erred in granting plaintiff’s first, second and 
fifth instructions or prayers; and erred in granting each of them re¬ 
spectively ; 

(10) The trial court erred in refusing the prayer asked and re- 
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|by or on behalf of the defendant, (i. e. defendant’s 8th in- 
or prayer), which was refused or rejected by said court; 

(11) The trial court erred in granting instructions to the 
i*y and in charging the jury in such manner and form as 
was calculated to confuse and mislead the jury, and to cause, 
produce and result in an erroneous verdict; 

(12) Tie trial court erred in its rulings, instructions and charge, 
as the same are respectively covered by the respective exceptions 
noted or taken by, or on behalf of, the defendant. 

(13) The trial court erred in giving its charge to the jury, in 
form and substance as the same was given, after having allowed the 
instructions granted on behalf of the defendant—such charge being 
inconsistent with, and repugnant to, the said instructions granted. 


HOLMES CONRAD, 
LEIGH ROBINSON, 
Attorneys for Defendant. 


Due service of the foregoing 
knowledged. 


assignment of errors is hereby ac- 
FRANK W. HACKETT. 


Apr. 26, ’12. 


Defendant’8 Additional Designations of Record on Appeal. 

Filed April 26, 1912. 

******* 

Order of Dec. 3, 1909, granting defendant’s motion of Nov. 30, 
1909, and striking out common counts filed October 4th, 1909. 

Order of January 6, 1911, granting defendant leave to file addi¬ 
tional pleas attached to defendant’s motion of January 3, 1911, for 

leave to file same. . . 

Order of Dec. 30,1911, extending time to and inclusive of January 
5 1912, within which to submit defendant’s motions for a 
75 new trial, for judgment non obstante veredicto and in arrest 

of judgment. 

Order and judgment of January 5, 1912, overruling motions for 
new trial, and motions for judgment non obstante veredicto and in 
arrest of judgment, and entering judgment against defendant. 

These additional designations of record on Appeal. 

HOLMES CONRAD, 

LEIGH ROBINSON, 
Attorneys for Defendant. 

Due service of the foregoing additional designations of record on 
appeal is hereby acknowledged. w 

Apr. 26, *12. 

6—2419a 
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76 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 



I, John R. Young, Clerk of the Supreme Court of th i District of 
Columbia, hereby certify the foregoing pages numbere 1 from 1 to 
75, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause No. 51986 at Law, wherein 
Annie F. Craig, Administratrix, Ac. is Plaintiff and Emily E. 
Parish, Executrix, Ac. is Defendant, as the same remains upon the 
files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
29th day of April, 1912. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk, 

By ALF. G. BUHRMAN, 

Assistant Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
2419. Emily E. Parish, adm’x, Ac., appellant, vs. Annie F. Craig, 
adm’x, Ac. Court of Appeals, District of Columbia. Filed Apr. 


29, 1912. Henry W. Hodges, clerk. 
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October Term, 1912. 


No. 2419. 


EMILY E. PARISH, Executrix, Appellant, 


vs. 


ANNIE F. CRAIG, Administratrix, tfcc. 


I. 

The Pleadings in the Cause Showing the Insufficiency of 
Plaintiff’s Pleadings to Sustain a .Judgment. 

In her action of assumpsit the plaintiff declares upon 
an alleged promise by the defendant’s testator, bearing date 
October 9, 1900, to pay to Samuel Ramsey, whose estate 
plaintiff represents, “an amount equal to five per cent of the 
cross amount that should ultimately be allowed bv the 
United States on a certain claim of the said Parish pend¬ 
ing in Congress ut the time of his making said promise, said 
claim being based upon a contract for furnishing ice to the 
army in the year 1863.” 

ig 


t 
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The plaintiff adds the common counts, blit based on the 
implied obligation of the defendant herself, and not of the 
defendant’s testator. 

The following particulars of demand were added: 


Estate of J. \Y. Parish to Estate of Samuel Ramsey, Dr. 


To sum equal to 5% of $181,358.95, being the 
gross amount ultimately allowed by the United 
States on the Parish claim. $9,007.94 

Filed October 4. 1909 (Rec., pp. 1-4). 


“The declaration being the statement of those facts on 
which the plaintiff founds his right of recovery, must, of 
course, allege all that is essential to his right of action.” 
Could’s Pleading, p. 100, §7. The statement must he “with 
such precision, certainty, and clearness, that the defendant, 
knowing what he is called upon to answer, may he able to 
plead a direct and unequivocal plea, that the jury may he 
enabled to give a complete verdict upon the issue, and that 
the court, consistently with the rules of law, may give cer¬ 
tain and complete judgment upon the premises.” 

2 Chitty on Pleading, 229; Perry on Common Law 
Pleading, 167. 


Tn the case at bar the declaration gave no light to the de¬ 
fendant as to the nature of the consideration for the claim 
she was summoned to defend. She therefore resorted to mo¬ 
tions for bills of particulars. The responses thereto, so far 
as made, are parts of the declaration. 

The bill of particulars “must disclose the gist of the 
plaintiff’s cause of action, and if it fail to do so it is in¬ 
sufficient.” Gilpin vs. Howard, 5 Pa. St., 53. “If it fall 
short of this its tendency must be to mislead the defendant 
rather than to enlighten him.” C. & O. Canal Co. vs. 
Knapp, 9 Pet., 564. 
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“The first principle of justice is that a defendant should 
be informed what he is charged with.” Abbott, C. J., in 
Webster vs. Jones, 16 E. C. L., 321. 

A bill of particulars in an action of assumpsit for an 
indebtedness should state the items of the demand, and 
when and how it arose. Moran vs. Morrison, 28 IIow. Pr., 
100 . 

To these items the plaintiff will be restricted in his proof. 

A bill of particulars in assumpsit becomes a part of the 
declaration, and the evidence must correspond therewith. 

Moses vs. Taylor, 6 Mackey, 255. 

Defendant’s motion, filed November 3, 1909, called for 

1st. The original of, or a true and exact copy of, any 
alleged or pretended contract or agreement upon which this 
action is grounded or based or is sought to be maintained. 

2d. A correct statement of any pecuniary aid alleged or 
claimed to have been rendered, and the exact nature, char¬ 
acter, and extent of any such pecuniary aid, and when and 
where and by whom, as well as to whom, and in what way 
the same is alleged or claimed to have been rendered. 

3d. A statement of the nature and character of any goods, 
if any there were, which are alleged or claimed to have been 
sold, etc. 

4th. A statement of the nature and character of anv work 
done, etc. 

5th. A statement of nature and character of any transac- 
tion or transactions for money loaned, or for money paid, 
or for money received, if any there were, which is or are 
alleged or claimed to have been paid, or loaned, or received, 
as well as when, and where, and bv whom, and to whom, 
and at whose request, and for whose use the same is claimed 
to have been loaned, or paid, or received, as the case may be. 
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6th. A statement of (he nature and character of any 
account stated, if any there were, which is alleged or claimed 
to have been stated, as well as when, and where, and how, 
and by whom, and to whom, and for what amount or 
amounts the same is claimed to have been stated. 

7th. A statement of who originally and in the first in¬ 
stance made the alleged promise or agreement, if any, 
which forms the basis out of which this action grows or 
upon which it depends. Id., 27. 

In compliance with the order of the court upon this mo¬ 
tion. the plaintiff, on November 13, 1912, filed (1) a true 
and exact copy of the contract in writing sued on; (2) the 
dates and amounts of the alleged advances by the plain¬ 
tiff’s decedent to the defendant’s testator (Id., 4 and 5). 

Some of the particulars moved for not having been given, 
on November 17. 1909, the defendant asked for further 
particulars, as follows: 

1st. What is meant by the language “as well as on divers 
other occasions and in divers other sums”? 

2d. A correct statement of any other aid alleged or 
claimed to have been rendered, and the exact nature, char¬ 
acter, and extent of any such other aid, etc. 

3d. A statement of the nature and character of any goods, 
if any there were, which are alleged or claimed to have 
been sold and delivered, etc. 

4th. A statement of the nature and character of any work 
done, etc. 

5th. A statement of the nature and character of any 
transaction or transactions for money loaned or for money 

paid, etc. 


Btli. A statement of the nature and character of any 
account stated, if any there were, which is alleged or 
claimed to have been stated, as well as when and where and 
how and by whom and to whom, and for what amount or 
amounts the same is claimed to have been stated. 

7th. A statement of who originally and in the first in¬ 
stance made the alleged promise or agreement, if any, which 
forms the basis out of which this action grows or upon 
which it depends {Id., 28). 

This motion was opposed by the plaintiff and overruled 
hv the court, it must be supposed, under the impression 
that the particulars already given were a sufficient response. 

On December 15, 1010, the defendant filed a third mo¬ 
tion for additional particulars. 

1st. What evidence in writing has the plaintiff of advances 
heretofore alleged to have been made by the plaintiff’s in¬ 
testate to the defendant’s testator and for which the plain¬ 
tiff claims payment? 

2d. What money is claimed to be due and payable on ac¬ 
count of alleged advances, described merely as having been 
made “on divers other occasions and in divers other sums”? 

3d. What is the exact nature, character, and extent of 
the work done or aid of any kind, other than bv loan, 
rendered by the plaintiff’s intestate to the defendant’s tes¬ 
tator; where, when, and by whom, to whom, and in what 
way is the same claimed to have been rendered? 

4th. What is the nature and character of the account al¬ 
leged to have been statedand what exact sum of money 
was found to he due from the defendant's testator to the 
plaintiff’s intestate upon the accounts so alleged to have 
been stated between them? 
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This motion, like those preceding it, was opposed by the 
plaintiff’s attorney and overruled by the court on the ground 
that after issue joined it came too late (Id., 29). 

That which was given, and all that was given, in response 
to the defendant’s motions is as follows, and is to be ac¬ 
cepted as the disclosure of the gist of the plaintiff’s cause 
of action. 


(1) The copy of the writing upon which the plaintiff 


declared: 


“October 9, 1900. 

“To whom it may concern: 

“Tn return for pecuniary and other aid rendered 
to me, I promise to pay to Samuel Ramsey, of Wash¬ 
ington city, District of Columbia, his heirs and as¬ 
signs, an amount equal to five per cent of the gross 
amount ultimately allowed by the United States on 
my claim, now pending in Congress, which is based 
upon a contract for furnishing ice to the army in 
the year 1863. 

“J. W. Parish. 


“Witnesses: 

“J. IT. McGowan. 
“Arthur N. Marr.” 

(Id., p. 4.) 


(2) Further, plaintiff states that on the following dates 
plaintiff’s intestate advanced the sums of money mentioned, 
respectively, as follows (Rec.. p. 5): 

“February 14, 1874, one hundred dollars; Janu¬ 
ary 20, 1875, ninety dollars; August 9, 1884, fifteen 
dollars; September 29, 1900. one hundred and eighty 
dollars; October 26, 1900, nine hundred dollars; as 
well as on divers other occasions in divers other 
sums.” 


There is no statement as to whom, or for what, these al¬ 
leged sums were paid. The last item gives as much prac¬ 
tical information as the others. As to first three items the 
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legal presumption of payment therefor existed at the date 
the paper in suit is alleged to have been signed; as to these 
the bill of particulars disclosed a prima facie defense. 
There is nothing in the case to remove the bar of the statute 
if pleaded, as was subsequently done. 

“A naked admission of indebtedness without indicating 
the amount of the debt, or of the promised payment, or of 
the nature of the claim, will not prevent the bar of the 
statute/’ Skitter vs. Breuner, 23 Pa. St., 413; Dawson vs. 
Iiiny, 20 Md., —; McBride vs. Gray, 44 N. C., 420; Moore 
vs. llyinan, 35 N. C., 272; Buckingham vs. Smith, 23 Conn., 
452; Robbins vs. Harley , 2 Strobbart L., 348. 

In the unfolding of the record it will be seen that a 
statement ‘‘of the nature of the claim” is the corner-stone 
which the party making the claim at every turn rejects. 

“There must be an unqualified acknowledgment of a 
subsisting debt which the party is liable and willing to 
pay.” Bell vs. Morrison, 1 Peters, 351; S. P. Clementson 
vs. Williams, 8 Cranch, 74. 

The plaintiff’s action is properly laid in assumpsit. 

“The action of assumpsit is generally the only remedy 
against an executor or administrator, for the breach by the 
testator of a contract not under seal, which was made with 
him.” 

Chittv on Pleading, p. 102. 

On December 11 and January 3 the defendant filed her 
pleas, including pleas of the statute of limitations and of 
nonassumpsit to both counts (Id., 7). On all the plaintiff 
joined issue (Id., 7 and 8). 

“It is not pretended that the instrument in writing given 
in evidence is a note within the statute, and if not the terms 
|for value received’ will not of themselves imply a considera¬ 
tion.” Kent, .T., in Lansing vs. McKiflup, 3 Caines, 286. 

To ascertain what the consideration for a promise is, 
therefore, “is to discover what the promisee, or such other 
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person, did, or parted with, on the strength of the promise ” 
Rice vs. Almg, 32 Conn., 303-4. 

In Rossiter vs. Marsh the third count alleged the note to 
he executed for a Valuable consideration, received of the 
plaintiff. Ilosmer, C. J., said: “A consideration for the 
promise must l>e legally set forth, but the indefinite phrase, 
‘for a valuable consideration,' is not that specific averment 
which the law requires and which must be so alleged as to 
show the nature of the consideration that the court mag 
judge of its sujficiencg, and the defendunt come prepared to 
disprove it (4 Id., 197). 

“Not onlv the contract itself, but the consideration which 
is the material cause of it, should be distinctly set out, in 
order that the court may judge of it.” 

liibson, C. J., in W hi tall vs. Marsh, 5 S. & R., 360. 

The court, in effect, decided that the particulars given 
were those with which the defendant must be content and 
therefore those to which plaintiff was restricted. 

“If the pleadings were insufficient to support any verdict 
for the plaintiff judgment should have been arrested. The 
failure to move in arrest of judgment, however, is not 
fatal. It is not too late to allege as error in this court that 
the pleadings stated no case which would justify any judg¬ 
ment for the plaintiff. Remand with directions to arrest 
the judgment, and render judgment for defendants on the 
pleadings.” 

Lurton, J., in West. Union Tel. Co. vs. Shaler, 120 
Fed., 296. 

For months before the trial, and for a considerable time 
before issue joined, the defendant had complained that the 
declaration failed to inform her of the nature of the alleged 
consideration. It is submitted that on the pleadings the 
motion in arrest of judgment, and the motion for judgment 
notwithstanding verdict, are entitled to the favorable action 
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of this court, as motions founded on the essential principles 
of pleading, of common sense, and of justice. 

“If the terms of the contract be broad enough to cover 
services of any kind, whether secret or open, honest or dis¬ 
honest, the law pronounces a ban upon the paper itself, nor 
will honest services, substantially performed, sanctify an 
unlawful contract * * *. The judgment should be set 

aside and a judgment entered in favor of the defendant 
non obstante veredicto.” 

Weed vs. Black, 2 MacArthur, 274. 

Consideration must be certain, legal, and good. Judg¬ 
ment was arrested, because the promise to pay infra breve 
annos was uncertain. Tolhurst vs. Brickenden, Cro. Jac., 
250. Nothing could be more uncertain that an alleged con¬ 
sideration of advances “on divers other occasions and in 
divers other sums” (Rec., p. 5). 

The motions in arrest of judgment and for judgment not¬ 
withstanding verdict were founded on the essential prin¬ 
ciples of pleading and of justice, and for the reasons set 
forth on pages 9 and 10 of the record should have l;een 
granted. 

The plaintiff’s declaration, aided by her only response to 
the defendant’s repeated motions for particulars, sets out 
what is shown on pages 5 and 0 of the record. The nature 
of the “other aid” is nowhere disclosed. 

At this point, however, it is unnecessary to discuss the 
inadequacy of the plaintiff’s pleading. Any doubt which 
can exist as to this must be removed by the total failure of 
plaintiff’s proof, as well as by the defendant’s disproof of 
her legal right of action. 


2g 
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n. 

Statement of Plaintiff's Proof and the Insufficiency Thereof 
to Sustain Her Right of Action. 

The record before the court shows the alleged considera¬ 
tion in both respects to have been wholly unproven at the 
trial. The plaintiff not only did not attempt to prove her 
bill of particulars, as to her decedent’s alleged pecuniary 
advances, but expressly declined to do so. She did not 
prove and did not attempt to prove the character or extent 
of the alleged consideration described by the enigmatical 
words “other aid/’ She has thrown down a paper claiming 
compensation for “pecuniary and other aid,” and then by 
the testimony she did give, and the testimony she failed to 
give, has shown her own paper to be invalid. Her own 
action and inaction has refuted her own case. The paper 
in suit justifies the suspicion that it was drawn so as to give 
to others as little information as possible. The plaintiff 
volunteered nothing to relieve the obscurity. Beyond proof 
of the signature to the paper, on which suit is brought, her 
case is destitute of proof. 


III. 

The Testimony Offered Tended to Prove that Any Aid 
Rendered by Plaintiff's Decedent to Defendants Testator 
Was Prohibited by Law. 

When proof came to be taken on the issues joined, it was 
shown that the plaintiff’s decedent from 1862 to June 30, 
1894, had been a clerk in the Surgeon General’s Office 
(Rec., p. 17). Prior thereto he had been a teacher and Uni- 
versalist preacher (Id., 19). For two years after June 30, 
1894, it was unlawful for him to render any aid in the prose¬ 
cution of the claim of Parish for which a charge could be 
made against the latter. 
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It is not lawful ‘‘for an officer, clerk, or employe in any 
of the departments to act as counsel, attorney, or agent for 
prosecuting any claim against the United States, which was 
pending in either of said departments, while he was said 
officer or clerk, nor in any manner, nor by any means, to 
aid in the prosecution of any such claim within two years 
next after he shall have ceased to be such officer, clerk, or 
employe.” 

Rev. Stat., §190. 

“§1782. No Senator, Representative, or Delegate, after 
his election, and during his continuance in office, and no 
head of a department, or other officer or clerk in the employ 
of the Government shall receive, or agree to receive, any 
compensation whatever, directly or indirectly, for any sen- 
ices rendered, or to be rendered, to any person, either by 
himself or another, in relation to any proceeding, contract, 
claim, controversy, etc., in which the United States is a 
partv. or directlv or indirectlv interested before anv de- 
partment, court-martial, etc. Every person offending 
against this section shall be deemed guilty of a misdemeanor, 
and shall be imprisoned not more than two years, and fined 
not more than $10,000.00, and shall, moreover, by con¬ 
viction therefor, be rendered forever thereafter incapable 
of holding any office of honor, trust, or profit under the 
Government of the United States. 

“§5498. Every officer of the United States, or person hold¬ 
ing any place of trust or profit, or discharging any official 
function, under or in connection with any executive depart¬ 
ment of the Government of the United States,” etc., who 
“in any manner, or by any means, otherwise than in the 
discharge of his proper official duties, aids or assists in the 
prosecution or support of any such claim, or receives any 
gratuity, or any share of, or interest in any claim from 
any claimant against the United States, with intent to aid 
or assist, or in consideration of having aided or assisted, 
in the prosecution of such claim, shall pay a fine of not 
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more than $5,000 or suffer imprisonment not more than 
one year, or both.” 

That the relevancy of the employment in the Surgeon 
General’s Oflice may be seen, the following, subsequently 
offered by the defendant, may be adverted to here—Record, 
1771, at the April term, 1907 (No. 3, special calendar in 
the Court of Appeals, D. C.), in U. S. ex Rel. Emily E. 
Parish, executrix of J. W. Parish, deceased, vs. George Bruce 
Cortelyou (Rec., p. 25)—“so as to make admissible such 
parts thereof, as might seem pertinent to the issues on 
trial.’* The promise sued on is for 5 per cent of gross sum 
ultimately allowed “on my claim now pending in Congress 
which is based upon a contract for furnishing ice to the 
army in the year 1863” (Rec., pp. 4 and 5). The said 
contract was made with the Surgeon General’s Office May 
2, 1863; defined as to amount and points of distribution 
on March 25, 1863, by Assistant Surgeon General; on March 
31. 1863, by the Surgeon General, instruction was given to 
suspend the order till further instructions (Parish vs. 
Cortelyou, pp. 2 and 3); and the same remained so sus¬ 
pended during the whole life of the contract (Id., 4). 
After the partial recovery under 100 U. S., p. 500, bills 
were introduced for allowance of contract price. Such was 
the one referred to as “my claim now pending in Congress.” 

Before the suspension of his contract for the supply of 
ice to the armv in the West for 1863, Parish had delivered 
at St. Louis. Cairo, Memphis, and Nashville 12,768 tons, 
and had been paid therefor the contract price. In Parish 
vs. U. S., 500, it had been held that Parish was entitled to 
recover the cost of the ice so lost by reason of the suspension 
of the contract and the expense of the care to preserve it; 
but not the contract price, as the court failed to find suffi¬ 
cient evidence of a tender. 

The report from Committee on Claims was submitted 
May 19, 1902, to the House of Representatives (Id., 18). 
On February 17, 1903, the act was passed authorizing the 
Secretary of the Treasury to make full examination of the 
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claim, and to determine the full amount which should have 
been paid said Parish if the said contract had been carried 
out in full, without change or default made by either of the 
parties in accordance with the measure of damages laid 
down in U. S. vs. Behan and with the evidence in the case 
collected by the United States Court of Claims, subject, of 
course, to the deduction therefrom of all payments thereto¬ 
fore made to said Parish, and pay said balance to said 
Parish (Id., 17). The report stated: 

“The propositions contained in the bill which we 
here report were embraced in a House bill in the 
last Congress and favorably reported.” 

On August 11, 1903, the Auditor for the War Depart¬ 
ment'stated the account as follows: 


“First the contract price as stipulated: 


5,000 

tons 

of 

ice 

at St. 

Louis 

!, Mo., 

$16 


per 

ton. 

• • • 

• • • 


• • • • • 


• • • • 

$80,000.00 

5,000 

tons 

of ice at Cairo, 

Ill., $20 per 

ton. 

100,000.00 

10.000 

tons 

of 

ice 

at Memphis, 

Tennr, 

$20 


per 

ton. 

• • • 

• • • 




• • • • 

200.000.00 

10,000 

tons 

of 

ice 

at Nashville, 

Tenn., 

$25 


per 

ton. 

• • • 

• . • 




.... 

250.000.00 


$630,000.00 

“From which deduct payment 

by Medical Department... $129,738.33 
“Settlement by 2d Comptroller’s 

office . 171,072.69 

“Award by Court of Claims. . . . 10,444.91 

“Amount saved bv nondelivered 

ice . 137,385.12 

- 448,641.05 


$181,358.95” 

( U. S. vs. Cortelyou, pp. 12-13.) 

On May 31, 1904, the Secretary declined to pay this sum, 
or any sum, holding that nothing was due (Id., 39). On 
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May 2. 1906, counsel employed by the defendant filed, in 
Supreme Court of the District of Columbia, a petition for 

the writ of mandamus to the Secretary of the Treasure re- 

*/ «, 

quit-inn him to issue to the relator therein (the said Emily 
E. Parish) a draft in her favor for the sum of $181,358.95, 
so found due by the Auditor for the War Department (Id., 
1-15). The prayer of the petition was granted by judgment 
of the United States Supreme Court rendered May 17, 1909 
(Pariah vs. MocVengh, 214 U. S., 124-138). 

Ilad the pleadings suffered to escape the fact of Ramsey’s 
employment in the Surgeon General’s Office, it would have 
been seen at once that the declaration was fatallv defective 
in failing to allege that the “aid’’ for which compensation 
is claimed was rendered between June 30. 1890, and October, 
1900. At the time the motions in arrest of judgment, and 
for judgment notwithstanding verdiet, were submitted, the 
facts calling for such allegation and such proof were before 
the court, as well as the further fact that no such allegation 
had been made and no such proof presented. Imperative 
was the requirement .to show by pleading and proof that 
plaintiff’s decedent was not exposed to the prohibitions of 
the statutes. For the claim of Ramsey is for “aid” rendered 
to a claimant in a controversy with the office, of which 
Ramsey had been chief clerk. By his resignation on June 
30, 1894. he did not acquire the right to receive from 
Parish anv payment for forwarding this claim. Ilis one 
paymaster was his Government. It was essential to plain¬ 
tiff’s recovery to prove (and for the purpose of proof to have 
originally alleged) the performance of the service for which 
“return” is claimed between June 30, 1906, and October 9. 
1900. The proof not only fails to show this, but excludes 
such conclusion and demonstrates the opposite. 

With a view to effecting a settlement of the claim, as the 
agent of Mrs. Agnes C. Ramsey, the plaintiff, on September 
2. 1909, wrote the defendant “the aid financially and other¬ 
wise that Mr. Ramsey rendered your father in his strenuous 
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efforts to 'prosecute his claim must have been known to 
you’’ (Rec., p. 22). 

The plaintiff had come from California to Washington 
to settle this claim, and submitted to the defendant what 
she evidently deemed a motive for an amicable adjustment. 
The plaintiff in her statement assumes the existence of the 
fact of which she charges the defendant with knowledge. 
She states as a matter beyond dispute that three of the ad¬ 
vances, afterwards alleged to have been made bv Ramsey 
to Parish, were so made while the former was in the Surgeon 
General's Office to aid the latter “in his strenuous efforts to 
prosecute Ids claim,’' which, as shown, grew out of a con¬ 
tract with the office of which Ramsey was chief clerk. The 
declaration, or admission, was made in the course of a ne¬ 
gotiation Mrs. Craig was authorized to conduct, and which 
she continued to conduct as executrix and plaintiff after 
she had failed of success as agent. 

The plaintiff not only made this admission out of court, 
but repeated it in court. Asked if she believed to be true 
the statement she made to the defendant, plaintiff answers: 
“Yes, f can say f believed it to be true.” Q. “So true that 
she could not help knowing it to be true in your view?” 
A. “Yes, sir” (Rec., p. 22). In her response to the motion 
for particulars the plaintiff alleged advances made by 
Ramsey February 14, 1874; January 20, 1875; August 19, 
1884. It is then admitted that such sums were advanced 
by Ramsey, when chief clerk, to aid Parish in the prosecu^ 
tion of his claim. The violation of public policy comes as 
an admission, out of court and in court, that the contract 
sued on is invalid. 

The plaintiff, when free from all the agitations of a trial, 
with perfect deliberation and without any ambiguity what¬ 
ever, in order to influence the conduct of the defendant 
and to procure the settlement she was negotiating for the 
estate of which she became administratrix, made the admis¬ 
sion which showed the basis of claim to be a contract pro- 
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hibited by law, and justified the defendant in acting on 
such assumption. The plaintiff had assumed Miss Parish 
to be acquainted with the fact mentioned in this letter be¬ 
cause she “could not see how she would be likely not to 
know about it” ( Id., 22). 

There is no proof that Ramsey rendered any service to 
Parish after June 30, 1896. There is proof that he claimed 
to be rendering service in promotion of this ice claim prior 
to that time. Plaintiff’s daughter married Samuel Ram¬ 
sey’s son in 1889 (Rec., p. 20). Q. “It was shortly after 
that, then, that you heard of Mr. Ramsey’s connection with 
Mr. Parish’s claim?” A. “I could not say, exactly what 
time it was; but from that time on occasionally I heard it 
talked of in the family” (Id., 20). Subsequently plaintiff 

testified, “I heard more about it in the last five years.” Q. 

* • 

“The fact that you heard more about it in the last five years 
would imply that you heard some of it previously.” A. “I 
suppose so, if you put it in that way” (Id., 20). Ramsey 
died (Id., 31) on March 9, 1901. Five years earlier would 
be the 9th of March, 1896. Until June 30, 1896, Ramsey 
was prohibited by statute from giving any service, save that 
his clerical duty would demand, to a claim which could 
only prevail by defeating the original contention of the 
office of which Ramsey was chief clerk. The services 
claimed to have been rendered by Ramsey were talked of 
by a select few at least as early as 1889, and “from that 
time on” (Id., 20). 

Ramsev’s letter of July 13, 1886, written from the Sur- 
geon General’s Office and reciting alleged obligations be¬ 
tween February, 1874, and August, 1886, might be as¬ 
sumed to be an assertion of “financial aid” within those 
dates from Ramsey to Parish (Id., 24). This statement of 
alleged indebtedness, in the absence of proof, does not bind 
the defendant; that is to say, in the absence of proof is not 
proved. But it is a perfectly clear admission of Ramsey’s 
claim that he furnished these sums of money on those dates. 


The plaintiff admits that all the financial aid furnished by 
Ramsey was for the prosecution of the claim of Parish. 
Therefore, if furnished, this was so furnished when Ramsey 
was chief clerk of the Surgeon General's Office. It may, 
however, very well be that as the contract itself was written 
so as to hide the nature of the aid and the time when it 
was rendered, so these alleged notes may have represented 
not “financial” but some “other aid.’’ But the aid is 
claimed to have been rendered when Ramsey was in the 
Surgeon General's Office, and was therefore prohibited by 
law. 


IV. 

The Plaintiff Not Only Did Not Prove Her Bill of Par¬ 
ticulars, that is, the Allegations upon which She Declared 
and upon which Her Action is Brought, but Declined to 
Produce the Papers upon the Basis Whereof said Particu¬ 
lars were Filed; Although said Papers were in Court and 
in the Hands of Her Counsel, the Plaintiff, with Com¬ 
plete Power to Do So, Did Not Produce the Best Evi¬ 
dence, the Primary Evidence, the Absence of Which 
Should be Accounted Before Secondary Evidence Will 
be Admitted. 

v 

The plaintiff asked the grounds for the alleged pecuniary 
aid, as of February 14, 1874, $100.00, answered, “Because 
there was a note, I think, or something among the papers.” 
Q. “Have you the note?” A. “I think Mr. Ilackett has it.” 
Asked as to the evidence of that of January 20, 1875: A. 
“The papers, I think, show that.” Q. “Is the paper in Mr. 
Ilackett's possession which shows that?” A. “I think so; 
I am not sure.” Asked if payment of August 9, 1884, was 
also “evidenced by a paper.” A. “I think something 
among his papers shows that.” Q. “There are two more; 
one of September 29, 1900—$180.00. Did you have any¬ 
thing to show for that?” A. “Well, I think there is.” Q. 

3g 
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‘‘And another one for October *26, 1900—$900.00?” A. 
‘‘Those last you must remember were after his resignation 
from the office.” Q. “1 know that, but still they are re¬ 
quired to be proved. You have some paper showing that?” 
A. “I think so.” Q. “But whatever you had showing these, 
you have placed in. the hands of your counsel?” A. “What 
we found, of course, when that contract mis entered into, 
naturally other things were destroyed, the same as any of 
us would.” Q. “I am asking you whether these were made 
on the basis of the papers that were in your possession, or 
in the possession of your counsel for you?” A. “I think 
they are*' Q. “Unless they are in those papers in the hands 
of your counsel, you have no other evidence of these particu¬ 
lars?” A. “/ think I gave him all / could find" (Id., 22-23). 

The whole evidence and only evidence of the plaintiff’s 
bill of particulars is contained “in those papers in the 
hands” of her counsel. “Those papers” have not been pro¬ 
duced in evidence; they remain unknown to the defendant 
and her counsel. “What was found when that contract was 
entered into” was the information sought to l>e obtained by 


the defendant’s motions for particulars. The plaintiff’s case 
in her proof as in her pleading is veiled from scrutiny. 

The motion for an additional bill of particulars, filed 
December 15, 1910, asks: “What evidence in writing has 
the plaintiff of advances heretofore alleged to have been 
made by the plaintiff’s intestate to the defendant’s testator, 
and for which the plaintiff claims payment.” To this no 
response was made by plaintiff, although the papers called 
for were in her possession or in the possession of her counsel. 

In Runkle vs. Burnham, 153 U. S., 225, White, J., said: 


“The doctrine that the production of weaker evi¬ 
dence, when stronger might have been produced, 
lays the producer open to the suspicion that the 
stronger evidence would have been to his injury 
was expresslv adopted in Clifton vs. U. S., 4 How., 
242.” 

“It may well be presumed, if the more perfect ex- 
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position had been given, it would have laid open de- 
flcieneies and objections which the more obscure and 
uncertain testimony was intended to conceal” 4 
How., 248. 

“The absence of the primary evidence raises a pre¬ 
sumption that, if produced, it would cfive a com¬ 
plexion to the case at least unfavorable, if not di¬ 
rectly adverse, to the interest of the party” (Id., 
247). 

The plaintiff offers no explanation of her unwillingness 
to enlighten her case by the evidence at her command. 
The plaintiff has the papers “when that contract was entered 
into”; has the cotemporaneons exposition; but has leave to 
substitute therefor the conjectural exposition of a jury more 
than a decade thereafter. 

By repeated motions in court the plaintiff was asked for 
“a correct statement of any other aid alleged or claimed 
to have been rendered/’ and “the exact nature, character, and 
extent of any such other aid”; and “in that wav the same 
is alleged or claimed to have been rendered” (Rec., pp. 28 
and 29). But the same was resisted by the plaintiff and 
suffered by the court to go unanswered. The mere state¬ 
ment of Ramsey to Parish, and subsequently of Parish to 
Morey, of a computation showing Parish to be entitled to 
between $800,090 and $350,000 is not proof of any “aid” 
described by the plaintiff. 

On the defendant’s motion it was decided that she was 
entitled to a bill of particulars. The plaintiff filed what 
she contended was the showing which satisfied the motion. 
To this showing the plaintiff is restricted. She cannot re¬ 
cover for anything not mentioned in her bill of particulars. 
Fague vs. Corcoran, 3 Mackey, 199; Moses vs. Taylor, Id., 
255. 


\ 
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V. 

The Significance of the References by Ramsey to “Other 

Aid.” 

There are three references to “other aid" rendered bv 

%} 

Ramsey to Parish. In a letter of November 29, 1900, Ram¬ 
sey wrote to Parish, “You may recall that on two occasions 
you were allowed the exact amounts that I computed, hence 
my estimate may have some significance” (Id., 25). Only 
two allowances had been made to Parish on account of his 
ice claim. (1st) The award made by the Court of Claims 
(»n March 9. 1881. of $10,444.91. The instruction to the 
jury that it was a matter of evidence for them to pass upon 
whether this (the first of “two computations”) was furnished 
by Ramsey as an officer of the Government to officers of the 
Government was promptly excepted to. Any intermeddling 
by Ramsey with the procedure of the Court of Claims 
would have been not official but officious. 

The other allowance which had been made to Parish 
was that of $58,341.85, appropriated by act of February 
20. 1880, and based on the report of the Surgeon General 
of May 25, 1882. The Surgeon General recited the evidence 
showing the sum on account of expenses still due Parish 
under the decision of the United States Supreme Court to 
he $58,341.85. The testimony offered by plaintiff tended 
to prove that this paper was prepared by Ramsey. The re¬ 
port tends to prove a denial by Ramsey of all knowledge 
of the grounds upon which the award of the Court of 
Claims for $10,444.91 proceeded. For the report states: 
“The data which yielded this result are unknown.” Parish 
had no need for the unseemly services of the Surgeon Gen¬ 
eral’s clerk. He had his own counsel in the Court of Claims, 
the same on whose argument in the United States Supreme 
Court the case had been remanded. This same report states: 
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“Motion was made by R. P. Lowe for claimant, and by the 
counsel for the United States, to reopen the case to take the 
testimony needed for the purpose, but refused to both” 
(Id., 17-18). 

The service of stating the account in the letter or report 
of the Surgeon General was, of course, service to the Gov¬ 
ernment. for which Ramsey could not lawfully claim any- 
thing from Parish. The sum so ascertained (and in con¬ 
sequence appropriated) is but the announcement of a simple 
arithmetical result. The citations of merit in the Court 
of Claims and the Surgeon General’s Office are without 
merit. 

The remaining suggestion is as follows: 

“Stone made the amount $128,000 and odd; I say 
that in justice it should be about $300,000. But that 
should remain a profound secret known only to your¬ 
self, McGowan, and me” (Id., 25). 


This was an “estimate” to which Parish was not likelv 
to object, but based on nothing and used by no one. Mr. 
Morey had been associated with McGowan and Brookshire 
in the prosecution of the Parish claim, and testified that 
Parish told him “Mr. Ramsey had made a computation, 
lie often referred to the Ramsey figures” (Id., 1(3). But 
neither Ramsey nor Parish ever gave them to Morey, who 
was seeking to prove the Parish claim. Mr. Morey never 
saw these figures. Any computation of value should have 
been made known to counsel, and if made known and per¬ 
tinent would have been employed. The basis for the “pro¬ 
found secret” is not revealed. A secret too “profound” to be 
uncovered in the prosecution of the Parish claim is too 
“profound” to constitute a consideration for payment even 
if the result of investigation made for the first time after 
.Tune 30, 1896. Morey says: “It (this estimate) was made 
previous to 1900; either in the very early part of 1900, or 
previous to that, because Mr. Parish told me this in 1900” 
(Id., 17). In the Congress beginning March 4, 1899, and 
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ending the 4th of March, 1901 (Rec., p. 26), the bill in¬ 
troduced for the relief of Parish was one directing the Sec¬ 
retary of the Treasury to ascertain what balance was due 
Paridi under the rule prescribed in U. S. vs. Behan. Such 
was the 1 till spoken of as “now pending in Congress,” when 
paper in suit was signed. W hen did opportunity arise for 

the difference mentioned between Stone and Rainsev? A 

•/ 

bill reported from the Committee on W T ar Claims to the 
House of Representatives, by Mr. Stone, of Kentucky, and 
dated December lo, 1892, for the relief of Parish, recom¬ 
mended as a complete settlement the payment of $128,- 
171.69. Ramseys difference of opinion is with this (Rec., 
p. 80) ; that is, with a claim which was pending when 
Ramsey was in the Surgeon General’s Office, and not with 
that which is described in the paper sued on as “my claim 
now pending in Congress” (Id., 4). 


VI. 


The Correspondence between the Parties Would Tend to 
Prove that it was Less Often Parish who Applied to Ram¬ 
sey than Ramsey who Applied to Parish for Money. 

The plaintiff’s testimony sought to show that Parish was 
a constant borrower from Ramsey. The within proof, de¬ 
rived from Ramsey’s letters, tends to prove that Ramsey 
was a continual petitioner for aid from Parish. The fol¬ 
lowing is offered by the defendant: 

“War Department, 

“Surgeon General’s Op hoe, 
“Washington, D. C., April 7, 1877. 

“Dear Parish : I venture to ask a favor of vou 

v 

which 1 would much rather not do, if I knew any 
way to help myself. You are partly aware that for 
two oi three years past I have been gi'eatly annoyed 
and hampered about money * * * If you could 

oblige me with $100.00 as a loan, contribution, or 
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whatever you choose, I think I could get 
along. * * * 

“Yours truly, 

“SAMUEL RAMSEY.” 

(Ree., pp. 29-30.) 

On Julv 13, 1886, Ramsey wrote as follows: 

“Surgeon General’s Office, 
“Washington, 1). C., July 13, 1886. 

“My Dear Mr. Parish: You have several times 
asked me to prepare a memorandum of certain small 
money transactions of the past few years. So having 
a little spare time this rainy day T think I shall com¬ 
ply. 1 find T have two notes and a draft which with 
interest on the notes are: 


Note of February 14, 1874. $100.00 

Interest 10% to July 14, 1886. 124.00 

Note of January 20, 1875. 90.00 

Interest 10% to July 15, 1886. 103.00 

Draft of August 9, 1884. 15.00 


$432.00 

One note is lost. My recollection is that it was for 
$50, and was some 8 or 9 years ago; but on that 1 
am not certain. 

“You will see that the rate of interest (which was 
your doing and not mine) is excessive and too much 
for any one to pay. If you should find that vou 
could afford to offer me $400, or any part or portion 
thereof, under my present circumstances, I should 
not refuse” (Id., 24). 

It is somewhat strange, that in April 1877, instead of 
writing: “/ venture to ash a favor which I would rather not 
do, if I knew any way to help myself,” he did not simply 
say: “I will he obliged to you to return the $100 borrowed 
Feb. 14, 1874, and the $90 borrowed January 20, 1875, and 
in doing so cut short the ruinous 10 per cent interest.” It 
is strange that Parish should have insisted upon paying 









24 


10 per cent interest if himself in such hard case; strange 
that Ramsey, although several times asked for a memo¬ 
randum thereof, should have waited for “this rainy day’’ to 
send it. Finally, on November 29, 1900, Ramsey wrote: 

“Baltimore and two removals have thus far proved 
a hard bargain, and I am getting to he financially 
unsound, and consequently alarmed. If by your 
mining speculations or any other means you can 
spare me $150, or any sum greater or less, it will be 
a relief. 1 will then give a receipt’’ (Id., 25). 


Strange, once more, that Ramsey who on November 29th 

pronounced himself “financially unsound and consequently 

alarmed.” should have been able on October 26, 1900. to 

advance to Parish $000. These things are mysteries, and 

in order to win acceptance as realities, should have some 

word of proof. The application in this letter and in that of 

April 7, 1877, is for a loan to Ramsey, not for the return 

of money borrowed from him. 

« 

What claim had Ramsey on Parish; what ground had 
he to apply for “pecuniary aid” to one sought to be shown 
by plaintiff’s proof to have been himself in such dire need? 

The contention of Parish was with the Surgeon General’s 
Office. That office made the contract with him. That 
office broke the contract with him. By virtue of an act of 
Congress, that contention had been pending since May 31, 
1872 (Rec. in U. S. vs. Cortelyou, p. 2). The extent of 
the award adjudicated, in 100 U. S., p. 500, is finally re¬ 
ferred to the Surgeon General’s Office for settlement. One 


who had been chief clerk of that office, occupying a quasi 
judicial position, writes to the one who had been the litigant 
before his office, that he, the chief clerk of that office, on the 


only occasions that arose, had been instrumental in securing 
tire terms for the claimant. In every letter from him from 
April, 1877, to November, 1900, this same chief clerk is 
shown asking money of one whose claim had arisen in his 
office; not one line is shown from Parish asking for a 
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cent. Every time it is the judge seeking “pecuniary aid” 
of the litigant, and urging his own necessitous condition in 
extenuation. The plaintiff offered testimony to show that 
Mr. Ramsey was held in high esteem “for probity, integ¬ 
rity, and uprightness” (Rec., p. 16). According to Serven, 
Parish told him “the only thing he had was this claim” 
(Id.). Yet from those who held him in such high repute, 
Ramsey would seem to have had no aid. He turned to one 
proved bv the plaintiff to have been practically penniless, 
outside of the claim, which Ramsey represents himself to 
have done much to forward. 

VII. 

Attempt of Serven for the First Time at the Third Trial 
of the Case to Intrude into it a New Cause of Action not 
Expressed, nor by Remotest Inference Alleged in Plain¬ 
tiff's Particulars. 

Interrogated by plaintiff’s attorney, as to “Judge McGow¬ 
an’s conduct in relaton to the claim of Ramsey,” Serven, 
who had been McGowan’s partner, stated, that within two 
months after auditor’s finding (i. e., after August 11, 1903) 
Mr. Parish was in our office, and more or less time -for 
several days was given to the question of determining who 
of the different ones he ( i. e., McGowan) claimed to have 
assisted Mr. Parish in one way or another during the pend¬ 
ancy of this claim could properly be entitled to receive com¬ 
pensation. I remember being in Judge McGowan’s private 
office with Mr. Parish and Judge McGowan when they 
figured out a list of the different ones who claimed to be 
entitled to something on account of the then expected im¬ 
mediate—probably immediate—payment of this $181,000, 
and among the persons decided as properly and legally en¬ 
titled to compensation was the estate of Mr. Ramsey. My 
recollection is that a statement and special memorandum 
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was prepared by Judge McGowan on consultation with Mr. 
Parish, or possibly 1 wrote the memorandum, but I am not 
sure about that. 1 remember seeing the memorandum, 
though, on which the names were written, and when they got 
to the end of the series of discussions of the matter the 
amounts which different ones had furnished were added on 
the memorandum. 1 am not clear as to the amount that 
was entered opposite the name of the Ramsey estate, but my 
recollection is that it was several thousand dollars. My un¬ 
derstanding from the conversations which I heard between 
Mr. Parish and Judge McGowan at that time leads me to 
believe that the amount placed there was the amount which 
Mr. Parish told Judge McGowan had been furnished by 
Mr. Kamsev to him. The amount in dollars and cents I 
cannot state, as I have not any amounts now, as I do not 
know what she”- 

Bv Plaintiff’s Counsel: “Pardon me a moment; 1 am 
not asking for the amount. I do not think it necessary to 
prove that at all" (Id., 13-14). 

Serven’s zeal would seem to have been rebuked, if not 
repudiated, by the counsel who called him to the stand. Ir¬ 
respective of this, such testimony is somewhat vague as 
proof, even if pertinent to the pleading. Nine years after 
the event, thrice the time sufficient to exonerate a party from 
need to prove the extinction of a simple contract obligation, 
Serven says: “My understanding”—that is, my construc¬ 
tion—of what was said enables me to state? No, but 
“leads me to believe,” that Parish said this to Judge Mc¬ 
Gowan. Was the construction of Serven the right construc¬ 
tion? But it is enough to say: what is here stated by Serven 
is no proof whatever of the particulars enumerated by the 
plaintiff. These particulars remain unproven, and unat¬ 
tempted to be proven. In no aspect of the matter can these 
uncertain, indeterminate impressions of Serven be used as 
secondary evidence, for “those papers” which the plaintiff 
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states were the foundation of her action and which, although 
in her possession, are resolutely withheld. 

Where is the pencil memorandum? The paper in suit 
was among Mr. Ramsey’s papers, left with Mr. McGowan 
(Id., 19). Why was not the memorandum with the papers? 
Certainly the bar of the statute pleaded in the case is not 
overcome by the uncertain light of Serven’s reminescence. 
Judge Story in his vindication of the statute appropriately 
says: 

“It was intended to be, emphatically, a statute of re¬ 
pose. It is a wise and beneficial law, not designed 
merely to raise a presumption of payment of a just 
debt from lapse of time, but to afford security against 
stale demands after the true state of the transaction 
may have been forgotten, or be incapable of expla¬ 
nation, by reason of the death or removal of wit¬ 
nesses. * * * Parol evidence may be offered of 

confessions (a species of evidence which, it has l>een 
often observed, it is hard to disprove and easy to 
fabricate) applicable to such remote times, as may 
leave no means to trace the nature, extent, or origin 
of the claim, and thus open the way to the most op¬ 
pressive charges.” 

Story, J., in Bell vs. Morrison, 1 Pet,, 3(30. 

To the plaintiff’s counsel had been delivered the papers, 
as far as found, relating to the time “when that contract was 
entered into” (Id., 23), but none were produced to warrant 
the insertion of any such claim in the bill of particulars. 

What need was there of McGowan’s private office to fig¬ 
ure out the compensation to which the Ramsey estate “could 
properly be entitled”? If the paper in suit is of any ac¬ 
count, the Ramsey estate was entitled to five per cent of the 
sum, then believed to have been finally determined by the 
auditor’s report, to wit, the sum of $9,067.94. The plain¬ 
tiff, by her attorney, claims that no inquiry can now be made 
into the elements of the paper on which this suit is brought. 
But “in Judge McGowan’s private office” the inquiry was 
opened and without reference to the alleged agreement. 
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The plaintiff? contention is that the paper sued on was 
drawn by McGowan. According to Serven, McGowan prac¬ 
tically repudiated the paper claimed to have been drawn by 
him, and was seeking to “figure out” some other reliance for 
the Ramsey estate. Serven had been examined at the two 
former trials of this case, but never before had he said a 
word “about this pencil memorandum of the people to 
whom this money was to be distributed” (15). 

“Q. You saw that list, and probably made it? 

“A. Perhaps. 

“Q. But although you have been examined twice 
in this case before you never said a word about it? 

. “A. No, sir ; so far as I know I never was asked 
anything that would lead to it before.” 

It is unnecessary to pursue this further. Serven was not 
offered to prove the bill of particulars, nor the alleged ad¬ 
vances by Ramsey. At the conclusion of the sentence 
quoted, the plaintiff’s counsel said: “Pardon me a moment 
I am not asking you for the amount. / do not think it 
necetmnj to prove it at all” (Id., 14). The bill of particu¬ 
lars was not attempted to be proved, nor intended to be 
proved. 

This may be added*—the counsel associated witn McGowan 
& Brookshire, in the prosecution of the Parish claim, might 
be expected to know something respecting the claim audited 
in McGowan’s office against the expected recovery. Morey 
was such counsel. lie is asked by plaintiff’s counsel: “You 
know nothing further, I suppose, as to the claim of Mr. 
Ramsey against the estate of Parish? A. I do not know any¬ 
thing of money personally acknowledged” (Id., 17). 






VIII. 


Testimony Showing that the Subject of Claims Prohibited 
by Law Had to be Debated in McGowan s Office. 

Serven was asked by plaintiff’s attorney: 

“Q. I will now ask you whether you recall any 
circumstance in regard to Mr. Ramsey’s having been 
at one time in the employ of the Government? 

“A. As to Mr. Ramsey, that only suggests this: I 
recall during that series of conversations, at several 
of which I was present, there was a discussion con¬ 
cerning another claimant for the proceeds of this 
claim, who had been in the Government service, 1 
think, if 1 recollect, in the Post-Office Department, 
at the time he claimed to have rendered his service, 
and I know that both Mr. Parish and Judge Mc¬ 
Gowan stated, although this particular gentleman 
had been rather strenuous in presenting his claims, 
he was debarred from receiving anything by the 
statutes of the United States, and his name was not 
included in the list” (Id., 14). 

• -r-• , 

The legal, or the real service, which could have been ren¬ 
dered by a post office clerk, is not readily apprehended. But 
suppose the strenuous presentation before McGowan’s tribu¬ 
nal had been rewarded with success, and a paper prepared 
identical with that on which the present action is brought, 
would that have been sufficient to sustain a judgment; suf¬ 
ficient to preclude all further inquiry, and be conclusive of 
the plaintiff’s right of action? Will this court adjudicate 
that however often a Government employe may violate the 
statute, if he can procure to have signed a paper, “in return 
for pecuniary and other aid,” he will be at liberty to stand 
mute as to all objections, and to silence all suspicions? As 
was-said by the U. S. Supreme Court, in Fur Co. v. U. S., 
“A construction which would sanction so glaring an evasion 
of the whole policy of the law, ought in no case to be adopted, 
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unless the natural meaning of the words of the act require 
it.” 2 Pet., 367. 

IX. 


Ground# of the Motion to the Court to Instruct for the 

Defendant. 


At the conclusion of the testimony, the defendant by her 
attorneys moved the court to direct a verdict for the defend- 
ant on the following grounds: 


First. Because no legal cause of action was set forth, and 
further because the consideration alleged in the contract set 
out in the declaration, viz., “pecuniary and other aid,” 
throws no more light on the nature of the contract or the 
consideration therefor, or of the service to which the con¬ 
tract related, than if the consideration had been stated to be. 
“for reasons satisfactory to myself” or “for reasons which I do 
not care to disclose.” 


Second. Because no proof was offered by the plaintiff 
tending to establish a valid consideration for the contract 
sued on. nor any proof offered that such pecuniary or other 
aid was rendered by Ramsey at the instance or request of 
Parish, and was not rendered bv Ramsey gratuitously, and 
as a mark of friendship merely. 

Third. Because the action is brought to recover for serv¬ 
ices in the prosecution of a claim before Congress by one 
whose only vocations had been those of teacher, Universalist 
preacher, and clerk in the Surgeon General’s office; and be¬ 
cause the nature of the sendees, both in the paper sued on 
and in the plaintiff’s proof, were withheld from publication. 

Fourth. Because the fact, that the paper sued on is for 
an executed consideration, called for the expression of facts 
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in pleading and proof, tending to show that the original con¬ 
sideration was one which the law would enforce. 

Fifth. Because the plaintiff not only did not prove her 
bill of particulars, but when called upon to do so refrained 
from producing the papers, upon the basis whereof said 
particulars were filed, although said papers were stated by 
her to be at the time in the hands of her counsel; and fur¬ 
ther because even had there been the proof (which was con¬ 
spicuous by absence) that the sums named in the bill of 
particulars had been advanced, there is no attempt to prove 
that they remained unpaid, or were due in 1900. 

Sixth. Because the fact that the paper in suit was drawn 
up between parties sustaining the relation, if not of client 
and attorney, at least that of principal and agent, and was 
intended to provide remuneration for past services, rendered 
it essential to show the existence at the time of giving said 
paper of a just and moral obligation to pay; and that noth¬ 
ing of the kind was stated in pleading or shown in proof. 

Seventh. Because of the admission made by the plaintiff 
as agent of her daughter, and repeated as plaintiff and wit¬ 
ness at the trial, that the financial and other aid rendered 
bv Ramsey to Parish was so rendered to forward the strenu- 
ous efforts of the latter, in the prosecution of his claim be¬ 
fore Congress, and that a considerable part of the pecuniary 
aid alleged is stated by plaintiff’s decedent to have been 
rendered when he was in the Surgeon General’s office. 

Eighth. Because, not only no proof was offered by the 
plaintiff of any legal service rendered by her decedent 
which could he the basis of the present action, but affirma¬ 
tive disproof thereof was offered by the defendant; leaving 
the uncontradicted proof to be, that the sendees for which 
plaintiff claims were services prohibited by law. 
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Ninth. Because although the evidence in the case tended 
to cast upon the paper in suit the imputation of illegality in 
its origin, and thereby imposed upon the plaintiff the bur¬ 
den of disproving such imputation, no such disproof was 
offered by the plaintiff, and none such is in the case. 

Tenth. Because there is no disputed fact to be submitted 
to the jury; no testimony received on either side to contra¬ 
dict testimony offefed by the other, and therefore the only 
question to be considered and determined is the legal im¬ 
port of undisputed evidence; a question of law exclusively 
for the court. 

Rec., pp. 31-32. 

It >is submitted that on each one of the ground* upon 
which the court was moved on the pleadings and proofs to 
direct a verdict for the defendant the motion should have 
been granted, and that the exception to the overruling of 
said motion was an exception to the overruling of each one 
of the grounds on which said motion was based. 

It is submitted that the 5th instruction prayed by plain¬ 
tiff and given by the court had no evidence to support it 
(Id., 34). There is no proof that Ramsey lent or gave 
money to Parish for his support. There is no proof that 
Mr. Ramsey “after two years had expired from his retire¬ 
ment from office,” made any computation or furnished 
“other aid and assistance to Mr. Parish in the prosecution 
of his claim, 1 ” no proof could be received of what was not set 
out in the plaintiff’s bill of particulars, and there was no 
proof of anything set out therein, save the signature of the 
paper in suit. It is also submitted that in refusing to in¬ 
struct the jury that if they found that the award of the 
Court of Claims, on March 9, 1881, in the sum of $10,440.91, 
was made by Ramsey, although it was no part of said Ram¬ 
sey’s duty to make such computation and it was not known 
to the Surgeon General’s office by whom such computation 
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was made, then the jury may be warranted in finding that 
such computation was the aid extended to a claimant against 
the Government by an employe of the Government, which 
is prohibited by statute, the court declined to recognize un¬ 
contradicted proof offered by the witness called by plain¬ 
tiff (Kec., pp. 18 and 35). 

In justice to the trial court should be added the following 
prayers prayed by the defendant and granted by the court: 

(1) That the burden is on the plaintiff to prove the con¬ 
tract on which she sues, and the consideration recited in it. 

(2) That if the jury find from the evidence that the con¬ 
sideration for the promise set forth in the contract sued on 
was “pecuniary and other aid” rendered by Ramsey to 
Parish before the date of the contract sued on, then the 
burden is on the plaintiff to prove that such “pecuniary 
and other aid” was rendered by Ramsey at the instance and 
request of Parish and was not rendered by Ramsey gratui¬ 
tously, and as an act of friendship merely. 

(3) That if the jury find from the evidence that the con¬ 
sideration for the promise sued on was both “pecuniary,” 
and also “other aid,” then the burden is on the plaintiff to 
prove that both items of this consideration were rendered, 
and it is not enough to prove that but one of them was 
rendered. 

(4) That if the jury find from the evidence that the 
promise sued on was made by Parish, and for the considera¬ 
tion therein recited, yet if they further find from the evi¬ 
dence that reasonable doubt or suspicion is cast upon the 
legality of the contract, then the burden is on the plaintiff 
to remove such doubt or suspicion by proof tending to show 
that the contract was for a legal object and upon a legal 
consideration. 

(5) That, if the jury find from the evidence that Parish 
had a claim against the United States arising out of a con¬ 
tract entered into between him and the Surgeon General of 

5g 
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the United States Army, for the delivery by Parish of ice 
for the use of the army, and that Ramsey was until some¬ 
time in the year 1894 an employe in the service of the 
United States, as a clerk in the office of the Surgeon General 
of the United States Army, and that the consideration for 
the promise by Parish to pay to Ramsey an amount equal 
to a certain proportion of whatever amount might thereafter 
he paid by the United States to Parish, was pecuniary and 
other aid in the preparation of his said claim against the 
United States, they may consider these facts, in connection 
with all the other facts proven in the case, in determining 
whether such pecuniary and other aid was rendered by 
Ramsey, during the period that he was an employe in the 
service of the L nited States, as a clerk in the Surgeon Gen¬ 
eral's office. 

(ti) That if the jury believe from the evidence that the 
‘‘pecuniary and other aid" rendered by Ramsey to Parish 
was so rendered during the period that Ramsey was em¬ 
ployed as a clerk in the Surgeon General’s office, or within 
two veai*s thereafter, thev are instructed that then the con- 

« 7 

tract was illegal, and there can be no recovery upon it in 
this action. 

(7) That the itemized statement set out in paragraph 
(*2) of the hill of particulars, tiled by plaintiff in compli¬ 
ance with the order of the court, may be considered by the 
jury as an admission by the plaintiff that such itemized state¬ 
ment is true, but it cannot l>e considered by the jury as in 
any way affecting or binding the defendant or her testator 
with absence of proof that the advances particularised were 
made, or if made, remained unsettled at the date of the con¬ 
tract sued on. 
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X. 

Charge of the Court. 

At the conclusion of the argument to the jury the court 
gave the charge found on pages 35 to 39 of the Bill of Ex¬ 
ceptions. 

In the lirst prayer granted to the defendant the 
jury were correctly told—“The burden is on the 
plaintiff to prove the contract on which she sues, and the 
consideration recited in it” In the charge the jury are told: 
“Taking that paper” (i. e., the paper in suit dated October 
9, 1900), “the written instrument, the law would presume 
that the consideration named therein had been paid to and 
received bv Parish.” This would seem to sav that the 

c •/ 

paper itself is presumptive proof of the consideration it 
recites (Id., 35). The court, indeed, had anticipated the 
prayer granted to defendant by saying, in overvaluing the 
motion to take the case from the jury, “The statement of 
Major Conrad as to the law in regard to the consideration, 
is undoubtedly accurate. There is no presumption of a 
consideration in any written instrument except in a negoti¬ 
able instrument or a sealed instrument, so that the harden 
is upon the plaintiff to prove the consideration bg a prepon¬ 
derance of the evidence” ( Id., 34) ; it is added by the court— 
“At the outset of this case I want to say to you. that it 
makes no difference as to whether the consideration for the 
promise to pay five per cent was adequate or otherwise. If a 
man chooses for a valuable consideration to make a promise 
to pay a certain amount in the absence of fraud, mistake, 
duress, or undue influence, it does not make any difference 
whether the consideration is sufficient in the minds of in¬ 
dividuals or not if it is a valuable consideration.” In so 
charging, the court ignored the exception to the rule, in¬ 
voked by the defendant’s motion, being that when the paper 
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is one drawn up between parties sustaining the relation of 
client and attorney, or of principal and agent, and is in¬ 
tended to provide a remuneration for past services, it is 
essential to show the existence at the time of giving said 
paper of a jnst and moral obligation to pay, and that nothing 
of the kind was stated in pleading or shonm in proof" (Id., 
31 ). 


The court tells the jury that if evidence is introduced 
raising a reasonable doubt as to i( the receipt of the considera¬ 
tion or the illegality of it,’ the plaintiff is obliged to prove 
by a preponderance of the evidence the payment of the 


consideration and also its legality; 


“so that in this case”— 


that is because in this case 


such evidence has been intro¬ 


duced—“I charge you that the burden is upon the plaintiff 
to show by a preponderance of the evidence the payment of 
the consideration, and also its legality” (Id., 36). Thereby 
the jury was invited to find that there was such preponder¬ 
ance of evidence in a case wherein there is no such evi¬ 


dence and no offer of any evidence to meet the burden im¬ 
posed by law; and so charged the jury in despite of the de¬ 
fendant’s motion to take the case from the jury; “ because 
although the evidence in the case tended to cast upon the 
paper in suit the imputation of illegalitg, and therebg im¬ 
posed upon the plaintiff the harden of disproving such im¬ 
putation, no such disproof was offered by the plaintiff, and 
none such in the case” (Id., 32). 


The jury are authorized to find that the advances alleged 
in the bill of particulars to have been furnished by Ramsey 
to Parish, at a time when the former was in the Surgeon 
General’s office, was not advanced, “with the direct purpose 
of assisting and aiding Parish in the prosecution of his 
claim, but furnished in a friendly manner, as friend might 
to friend, for his subsistence, or the subsistence of his fam¬ 


ily” (Id., 37). But there is no evidence that these alleged 
advances were furnished in such manner, for the subsistence 
of Parish or his family; and there is evidence to the con- 
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trary. The charge ignores the defendant’s motion to take 
the case from the jury ‘‘because of the admission made by 
the plaintiff as the agent of her daughter, and repeated as 
plaintiff and witness at the trial, that the financial and other 
aid rendered by Iiamsev to Parish was so rendered to for- 
ward the strenuous efforts of the latter in the prosecution of 
his claim before Congress' (Id., 31-32). 

The court tells the jury: “I say there is evidence from Mr. 
Serven that Parish admitted this liability to Ramsey, 
in addition to"his recital in this contract (Id., 36). The 
words “this liability ,> should mean the liability alleged in 
the declaration; that is, in the bill of particulars (Rec., pp. 
5 and 6). This is the liability to be proved, and there is no 
other to be proved. Of the liability alleged, not one jot or 
tittle is in any way mentioned by Serven. The court invited 
the jury to so find, despite the defendant's motion to take 
the case from the jury, “because the plaintiff not only did 
not prove her bill of particulars, but when called upon to do 
so refrained from producing the papers, upon the basis 
whereof said particulars were filed, although said papers 
were stated by her to be at the time in the hands of her 


counsel' (Id., 31). 

As to “the other aid,” the jury are told: “On that there is 
evidence tending to show that that referred to computations 
made by Ramsey upon the basis of which Parish could 
frame his claim for presentation to the Government” (Id., 
37). Here the jury were invited to find the existence of evi¬ 


dence for which the record will be searched in vain. This in 


effect is stated by the court in another connection. In over- 
ruling the motion to take the case from the jury the court 
said: “It may be that Ramsey’s first computations were made 
and handed over to Parish as the basis for his claim, but 


there is no evidence that this is the fact, and to assume it 


would be to presume official misconduct upon the part of a 
man whose reputation, so far as the evidence in this case is 
concerned, is shown to have been good. 7 do not think the 


\ 
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court could assume that to he true, on this testimony” (Id., 
33). 

Yet the jury are told they may find there is'evidence to 
prove that this is the fact, notwithstanding, as announced 
in overruling the motion to take the case from the jury, “it 
would he to presume official misconduct upon the part of 
a man whose reputation, so far as the evidence in this case 
is concerned, is shown to have been good.*’ It does not have 
to he argued that “official misconduct” cannot sustain a valid 
claim for the reward of such misconduct. There is no 
word of evidence to indicate that Parish had anv need of 
Ramsev’s services to l>e enabled “to formulate a claim to the 

c 

best advantage to the claimant in regard to this specific ice 
contract'* (Id., 37). Parish had lawyers retained bv him 
to do what was necessary “in regard to this specific ice con¬ 
tract” (Id., 18). 


XL 

Assignments of Error. 

Among other errors apparent upon the face of the record, 
the trial court erred as follows, namely: 

(1) The trial court erred in overruling the defendant’s 
motion to the court to direct a verdict for the defendant, and 
erred in ignoring, disregarding, and overruling the grounds 
upon which said motion was based. 

(2) The trial court erred in overruling defendant’s mo¬ 
tion in arrest of judgment. 

(3) The trial court erred in overruling defendant’s mo¬ 
tion for judgment for the defendant notwithstanding the 
verdict for the plaintiff. 

(4) The trial court not only erred in its rulings, orders, 
adjudications, and judgment as the same were made, ren¬ 
dered, entered, and recorded by said court on January 5, 
1912. but the trial court also erred in its rulings, orders, 
adjudications, and judgment as the same were subsequently 


/ 



39 


and finally made, rendered, entered, and recorded by said 
trial court on January 19, 1912. 

(5) The trial court erred in permitting and authorizing 
the jury to find that services claimed to have been rendered 
by plaintiff's decedent might or could be considered by the 
jury as legally and properly contributing to the allowance 
made by the Court of Claims to defendant’s testator, and 
erred in permitting and authorizing the jury to find that the 
same might or could be considered by the jury as constitut¬ 
ing ground for recovery by the plaintiff in this action. 

((>) The trial court erred in that part of its charge to the 
jury, which would warrant, permit, or authorize the jury in 
finding that the computations of the award by the Court of 
Claims, might have been made by Ramsey as a part of the 
duty of the Surgeon General’s office. 

(7) The trial court erred in submitting to the jury a 
cause involving no controverted question of fact. 

(8) The trial court erred in submitting to the jury a 
cause in which no legal, competent, or sufficient proof was 
ottered, or attempted to be offered, to establish any claim un¬ 
der plaintiff’s declaration and particulars of demand. 

(9) The trial court erred in granting plaintiff’s first, 
second, and fifth instructions or prayers, and erred in grant¬ 
ing each of them respectively. 

(10) The trial court erred in refusing the prayer asked 
and requested by or on behalf of the defendant ( i. e., the de¬ 
fendant’s eighth instruction or prayer), which was refused or 
rejected by said court. 

(11) The trial court erred in granting instructions to the 
jury, and in charging the jury in such manner and form as 
was calculated to confuse and mislead the jury, and result 
in an erroneous verdict. 

(12) The trial court erred in its rulings, instructions, and 
charges as the same are respectively covered by the respective 
exceptions noted, or taken by or on behalf of the defendant. 

(13) The trial court erred in giving its charge to the 
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jury, in form and substance as the same was given, after 
having allowed the instructions granted on behalf of the de¬ 
fendant—such charge being inconsistent with and repug¬ 
nant to the said instructions granted. 


Points and Authorities. 
XII. 


In nn Action of Assumpsit, the General Issue Puts in Issue 
the Whole ('use, an A Places I pan the Plaintiff the Burden 
of Proving Not Only the Agreement hut the Considera¬ 
tion Upon Which it is Founded. 


“Except in certain cases on bills of exchange and 
promissory notes and other legal liabilities, which lia¬ 
bilities constitute the consideration, although consist¬ 
ing of several parts, the consideration must be stated 
formally and expressly, and tbe whole of it must be 
alleged; for if any part of an entire consideration be 
omitted or misrepresented, the variance on the proof 
is fatal.' Ilosmer, C. J., in Curley vs. Dean, 4 Caines, 
265. “If the plaintiff* sets out several considerations 
and proves one but does not prove tbe other, he must 
fail at the trial." Davison vs. Ford, 2d \V. Va., 627; 
S. P. Kent, C. J., in Lansing vs. McKillup, 3 Caines, 
286. 


In the present case both “pecuniary and other aid” were 
required to be sufficiently alleged and distinctly proved. 

The foregoing applies with peculiar force to the equitable 
action of assumpsit. 

“Indebitatus assumpsit is founded upon what the 
law terms an implied promise on the part of the de¬ 
fendant to pay what in good conscience he is bound 
to pay to the plaintiff; but the law will not imply a 
promise to pay, unless some duty creates such an ob¬ 
ligation, and it never will sustain any such implica¬ 
tion in a case where the act of payment will be con- 
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trary to duty or contrary to law” U. S. vs. Russell, 
13 Wall., 630; Collector vs. Hubbard, 12 Id., 12. 

117 / 6/1 the contract itself is invalid, an instrument given for 
its performance is likewise invalid. 

The paper in suit purports to be based upon what had been 
an implied assumpsit, and indicates an endeavor to escape all 
inquiry into the real cause of action by turning implied into 
express assumpsit. But the plaintiff can only recover on 
the real cause of action and “the recovery must be ex segno 
et bono, or not at all. ’ 

‘‘Mere irregularities may be passed over without 
remark, as the suit is an action of assumpsit brought 
by the plaintiffs to recover back money which they 
paid to the collector, and the burden is upon them to 
show that the defendant ex seqno et bono is bound to 
refund the amount which they paid/’ 

Bailey vs. R. R. Co., 22 Wall., 638. 

“To the argument of the counsel for the plaintiff, 
that admitting the banking transactions to be illegal, 
yet that the settlement of the balance and giving notes 
for the same purged the new promise, as he calls it, 
from the original taint —the answer is that the new 
promise is founded upon the illegal consideration; 
a debt or demand growing out of the illegal transac¬ 
tions, and is as infirm in the eye of the law as the inv- 
plied promise that existed previous to the giving of the 
notes.” Brown vs. Tarkington, 3 Wall., 381. 

In Embrey vs. Johnson, although the action was upon 
four negotiable notes, Harlan, J., said: 

“It is clear that the plaintiff could not recover upon 
the original agreement, without disclosing the fact 
that it was one that could not l/e enforced or made 
the basis of a judgment. He cannot be permitted to 
withdraw attention from this feature of the trans¬ 
action by the device of obtaining notes for the amount 
claimed under that illegal agreement, for they are 
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not founded upon any new or independent consider¬ 
ation, but are only written promises to pay that which 
the obligor had verbally agreed to pay. * * * 

Although the burden of proof is on the obligor to 
show the real consideration, the execution of the notes 
could not obliterate the substantive fact that they 
grew immediately out of and are directly connected 
with a wagering contract. They must, therefore, be 
regarded as tainted with the illegality of that con¬ 
tract, the benefits of which the plaintiff seeks to ob¬ 
tain by this suit. That th-e defendant executed the 
notes with full knowledge of all the facts is of no 
moment. The defense he makes is not allowed for 
his sake, but to maintain the policy of the law.” 
131 U. S., 348-9. 

“Whenever the illegality appears, whether the evi¬ 
dence comes from one side or the other, the disclosure 
is fatal to the case. No consent of the defendant can 
neutralize its effect. A stipulation in the most solemn 
form to waive the objection would be tainted with the 
vice of the original contract, and void for the same 
reasons.” Coppell vs. Hall, 7 Wall., 558. 

The alleged promise of compensation for services to a. 
claimant against the Government, rendered by one who, for 
the greater part of the time the claim was pending, was a 
clerk in the office in which the contract on which the claim 
arose was made, prima facie was a nullity. Imperative was 
the requirement upon the plaintiff to show by pleading and 
proof that her decedent was not exposed to the prohibition 
of the statutes. In Stratton vs. Rastall , 2 T. R., 370, Bullcr, 
J., said of the action of assumpsit: 

“This action has been of late years extended, on 
the principle of its being considered like a bill in 
equity, and therefore, in order to recover money in 
this form of action, the party must show that lie has 
equity and good conscience on his side and could re¬ 
cover in a court of equity. These are the general 
grounds of the action as given from high authority. 
There must be reason for implication, as between 
the parties to the action, and the recovery must be 
ex aequo et bono, or not at all.” Cary vs. Curtis, 3 
How., 247. 
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“The plaintiff relied upon an implied assumpsit, 
and the general issue denied, not a part of his case 
only, but the whole case, and the burden was upon 
him throughout.” 

Coolev’ J., in Berlinger vs. Lake A: Co., 41 
Mich., 307. 

Plaintiff gave in evidence two drafts as follows: 

No. 75. Dec. 23, 1861. 

Asst. Treasurer, N. Y.: 

Pay to Col. W. H. Lamon, or order, $1000.00. 

W. D. Devin. 

No. 76. Dec. 23rd, 1861. 

Asst. Treasurer, N. Y.: 

Pay to Col. W. H. Lamon, or order, $1000.00. 

W. D. Devin. 

Paid Feb. 22nd, 1862. 

Plaintiff there rested. This was plaintiff’s whole evidence. 
The evidence showed that Lamon had lx?en paid $2000.00 
on account of the United States, and this was all it showed. 
It did not show that the United States had any right to re¬ 
cover the money. In an action for monev had and received 
to the plaintiff’s use, the plaintiff cannot recover the money 
unless he proves that it is against conscience for the defend¬ 
ant to keep it. The burden of showing , this is upon the 
plaintiff. 

Wylie, J., in U. S. vs. Lamon, 3 McArthur, 210 
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XIII. 

The Only Employments Shown to Have Been Pursued by 
the Plaintiff s Testator, those of Teacher, Preacher, and 
Clerk in the Surgeon General's Office, were such as to 
Boise the Presumption that it was Not in Ilis Power to 
Bender Legitimate Aid in the Prosecution of the Parish 
Claim. 1 1 respective of the Statutory Prohibitions, it teas 
Necessary to a Good Cause of Action to Allege and to 
Prove that the Stipulated “Beturn" for Services Belating 
to a Claim before Congress was a “Beturn " for Services 
the Plaintiff's Decedent Legally Could Bender. 

It is against public* policy for any j>ersoii to hire himself out 
to perforin lobby services for another, and all contracts made 
or acts done in furtherance of such purpose are illegal and 
furnish no cause of action against any one. In the case at bar 
the promise sued on purports to he for some undefined service 
bv one whose vocation had not been that of attorney or 
counsel. If the promise to pay was not in consideration 
of such service as only an attorney-at-law could render, 
what could have been the consideration? It was essential 
to recovery to allege and to prove that the compensation 
claimed was not for illegal services. The ground for sus¬ 
picion was obvious, so that it became the plain duty of the 
promissee to guard himself against the suspicion of con¬ 
tracting for illegal services. His own self-respect demanded 
it. There were in this case exceptional reasons for particu¬ 
larity of statement and particularity of proof. At no time 
prior to June 30. 1890, could this clerk in the Surgeon 
General’s Office, even had he been a lawyer, have rendered 
“aid” for which compensation was to be received from 
Parish. 

“The principle of the decisions has no reference 
to the equities between the parties, but is controlled 
solely by the equities of the contract.” Powers vs. 
Skinner, 34 Vt., 281. 



— 






— 
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“The sum of these eases is (1) That all contracts 
for a contingent compensation for obtaining legis¬ 
lation, or to use personal or any secret or similar in¬ 
fluence on legislators, is void by the policy of the 
law. (2) Secrecy as to the character under which 
the agent or solicitor acts tends to deception, and is 
immoral and fraudulent; and where the agent con¬ 
tracts to use secret influence, or voluntarily, without 
contract with his principal, uses such means, he 
cannot have the assistance of a court to recover com¬ 
pensation/' Marshall vs. B. & 0. R. R., 336. 

Even where the contract is with attorneys, if it be in 
effect a contract by “lobby services,” i. c., by personal so¬ 
licitation, to procure the passage of a bill providing payment 
for a claim, the same is void; and although compensation 
can he recovered for “purely professional services” when 
they stand bv themselves, vet “where thev are blended and 
confused with those which are forbidden, the whole is a 
unit and indivisible, and that which is bad destrovs the 
good. Compensation can be recovered for no part.” 

Trist vs. Child, 21 Wall., 441. 

A contract whereby one undertakes to perform “lobby 
services” for another for a consideration is against public 
policy and void. 

Sweeney vs. McLeod, 15 Oreg., 330. 

In this equitable action of assumpsit you are called upon 
to adjudicate the validity of a promise to pay, suspiciously 
reticent as to the nature of the consideration for it, when 
every motive of self-respect prompted the precise statement 
which would silence suspicion. The paper in suit relates to 
a claim before Congress, and purports to be a recognition of 
some kind of service rendered at some time in the past, and 
there is nothing in the pleading to show that the promisee 
was competent to render legal sendee. No difficulty could 
exist in the way of reciting sendees already rendered. There 
were exceptional reasons for particularity of statement. 
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XIV. 

Xot Only is There the Absence of the Proof the Loir Re¬ 
quires, hut There is Affirmative Disproof of the Plaintiff's 
Dose, in Her Admissions at the Trial, as Representative of 
Ra tn.se // s Esto te . 


The plaintiff not only did not show, by a preponderance 
of the evidence, “the payment of the consideration' and also 
its legality (a fact submitted to the jury to find), but did not 
offer to show either fact by any evidence. There was no proof 
in the case to justify the submission of such a question to the 
jury; no controversy as to such fact. Tt was plaintiff’s ad¬ 
mission that “the aid, financial and otherwise, rendered by 


Ramsev to Parish was so rendered to aid the latter’s” stren¬ 


uous effort to prosecute his-claim (Id., 22-23). Three of the 
alleged advances were when Ramsey was in the Surgeon 
(ienerals office. The plaintiff had heard of Ramsey's con¬ 
nection with Mr. Parish's claim from the time of her daugh¬ 
ter's marriage with Ramsey's son in 1889 and “from that 
time on”; although more often in the last five years of Ram¬ 
sey's life (Id., *20). This is the uncontradicted testimony 
coming from the lips of the plaintiff; her uncontroverted and 
unqualified admission. 


“There is a species of admissions, wherein the ex¬ 
istence and truth of the fact to he proved is assumed 
in the expressions whicn are given in evidence. The 
expressions in such cases are received as an admission 
of the fact, though they were used for some other 
purpose and though the admission is only implied, 
and as an admission they are allowed to supersede the 
necessity of producing more explicit evidence. ” Phil¬ 
lips on Evidence, 355, X, p. 434. 

“A party’s statement of facts pertaining to the sub¬ 
ject matter of the negotiation may be proved, though 
it was made during the negotiation.” Cole vs. Cole, 
33 Me., 542. 


Q 
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“It is a matter of obvious and daily remark ho v 
much of the materials of evidence in ordinary practice 
is derived from the admissions direct and indirect of 
the parties themselves, and how difficult it would fre¬ 
quently be, if not impossible to establish the truth 
bv means of any other evidence. * * * If a 

representation be made of any fact with a view to 
influence the conduct of another, or to derive an ad¬ 
vantage to the party, and which cannot afterwards 
be denied without a breach of good faith, such ad¬ 
mission will not only he evidence of the fact, but will 
usually preclude the port;/ who has mode it from in¬ 
sisting upon the contrary /’ Starkie on Evi., Part 
IV, p. 28. 

We have the admission of the plaintiff showing the basis of 
claim to be a contract prohibited by law, and justified the 
defendant in acting on such assumption. 


XV. 

Admissions Made by a Plaintiff's Counsel (and All the More 
When Made by Plaintiff), Showing the Action to he One 
Prohibited by Law, Should Cause the Court to Direct a ]'cr- 
dict for the Defendant. 

The admissions by the plaintiff of themselves should 
have caused the court to direct a verdict for defendant. In 
Oscanyan vs. Anns Co., as preliminary to the introduction 
of testimony, one of the plaintiff’s counsel stated to the court 
and jury the issues in the case, and the facts which they 
proposed to prove. From such statement it appeared that 
the sales for which commissions were claimed by the plain¬ 
tiff were made whilst he was an officer of the Turkish 
Government, and through the influence which he exerted 
upon its agent sent to this country to examine and report 
upon the purchase of arms. The defendant, considering the 
facts proposed to be proved, showed a contract void as being 
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corrupt in itself, and prohibited by morality and public 
policy, moved the court to direct a verdict in its favor. 
Asked if they admitted the opening statements to be true, 
plaintiff’s counsel replied in the affirmative. After argu¬ 
ment the court directed the jury to find a verdict for the 
defendant. 

‘‘Any fact bearing upon the issues involved ad¬ 
mitted by counsel may be the ground of the court’s 
procedure equally, as if established by the clearest 
proof. * * * The objection to a recovery could 

not be obviated or waived by any system of pleading, 
or even by the express stipulation of the parties. It 
was one which the court itself was bound to raise in 
the interest of the due administration of justice. 

* * * It was.stated in the argument that the office 
held by the plaintiff was an honorary one created 
especially as an evidence of the high regard enter¬ 
tained for him by the government of his country. 

* * * If conferred upon him as a mark of honor, 

the fact would seem to impose upon him increased 
obligation to avoid any departure from the line of 
duty. * * * Independently of the official rela¬ 

tions of the plaintiff to his government the personal 
influence, which he stipulated to exert upon another 
officer of that government was not the subject of bar¬ 
gain and sale. Personal influence to be exercised 
over an officer of government in the procurement of 
contracts as justly observed by counsel, is not a vend¬ 
ible article in our system of laws and morals, and 

the courts of the United States will not lend their 
aid to the vendor to collect the price of the article. 
Numerous adjudications to this effect are found in 
the State and Federal courts. This is true when the 
vendor holds no official relations with the govern¬ 
ment, though the turpitude of the ,transaction be¬ 
comes more glaring, when he is also its officer. * * * 
Nor does it make any difference, that the Turkish 
Government did not object to the plaintiff’s taking 
commission on said contracts. * * * That the 

Turkish Government was willing that its officers 
should be allowed to take commissions on contracts 



obtained for it by their influence, is no reason why 
the courts of the United States should enforce them. 
* * * In any view of the contract here, whether 

it would he valid or invalid according to , Turkish 
law and customs , 1 it is intrinsically so vicious in its 
character and tendency, and so repugnant to all our 


notions of right and morality, that it can have no 
countenance in the courts of the United States.” 

108 U. S., 202, 263, 207, 272, 278, 277. 


“What a party has said on one day against his 
interest cannot l>e explained away hv declarations 
on a subsequent day.” 

Blight vs. Ashley, 1 Pet., C. Ct., 10. 


XVI. 


When the Promise is on an Executed Consideration, it Must 
he Shown that the Original Consideration Was One from 
which the Law Would Imply a Promise. 

If the paper in suit were not related to a claim against 
the Government, the fact that it is for an executed consii era- 
tion calls for specific definition of the antecedent “pecuniary 
and other aid.” 

“No expi'ess promise made after a consideration 
has been wholly executed, and founded wholly upon 
that consideration, can he enforced, if it differs from 
the promise which the law implies.” 

1 Parsons on Contracts, Book II, ch. I, p. 390. 

“No other promise than that which is so implied 
can he enforced if the consideration for the promise 
he an executed one.” Id., 395. 

In order to discover whether the law would imply a 
promise, from the “aid” named in the suit, it was necessary 
to know the nature of the “aid.” 

“Although an existing liability is a good considera¬ 
tion for a promise, whether express or implied, to 
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pay money on request, yet it is not sufficient that a 
declaration on such a promise should merely state 
tltut there existed such a liability.” 

Bailey vs. Bussing, 29 Conn., 1. 

“An express promise can only revive a precedent 
good consideration, which might have been enforced 
at law through the medium of an implied promise, 
had it not been suspended by some positive ride of 
law: but can give no original cause of action, if the oln 
ligation on which it is founded never could have been 
enforced at law.” Eastwood & Kenyon, 39 Eng. 
Com. Law (11 Adol. & El.), 137. “The true rule 
is that whenever a defendant is under a moral ob¬ 
ligation. or is liable in conscience and equity to pay, 
that is a sufficient consideration.” 

Ilawkes vs. Saunders. Cowper. p. 294. 

XVII. 

A Statement of the Nature of the Bast Consideration is Es¬ 
pecially Incumbent 11 here the Transaction is by Those 
between Whom Exists a Confidential Relation. 

In the relation of attorney and client (and the rule in the 
relation of agent and principal is the same) the onus lies 
upon the former to show the utmost good faith. 

Evans vs. Ellis, 5 Denio, 640. 

It is the principle of what Lord Eldon called: “That great 
rule of the court, that he who bargains in matters of ad¬ 
vantage with a person placing confidence in him, is bound 
to show that a reasonable use has been made of that confi¬ 
dence; a rule applying to trustees, attorneys, or any one 
else.” Gibson vs. Jeys, 6 Yes., Jr., 278, S. P. In passing 
upon a case of this character in Brock vs. Barnes, 40 Barb., 
529-30, the Supreme Court of New York held: 


“In this case there can be no dispute in regard to 
the fact, that the relation between the plaintiff and 




Doctor Barnes was one of confidence. Tf not that of 
attorney and client, it was that of principal and 
agent; and in either case the principles of law ap¬ 
plicable to the case are the same. According to the 
authorities, therefore, the presumption is against the 
integrity of the instrument on which the plaintiff 
relies for a recovery. The right of action on it can 
only he sustained by establishing its fairness, and the 
onus of proof is on him. Tf the instrument he 
deemed to provide a remuneration for past services, 
then the services must be proved; and further that 
there existed at the time of giving it. if not a legal 
binding indebtedness, at least a just and moral obli¬ 
gation to pay, and still further that the instrument 
was fully understood and in accordance with a well 
considered, definite and settled purpose. The paper 
itself having been executed by a principal and client 
to bis agent and attorney, affords no presumption on 
these points. Consequently without direct proof, 
(dearly establishing each of these requirements . the 
paper is , according to the authorities . of no value 
whatever as the basis of a recovery for past services.” 
(Story’s Eq. .Tur., sections 310. 311. 315.) 

“It is not necessary to establish that there has 
been actual fraud or imposition practiced by the 
party holding the confidential relations; the onus 
of proof being upon him to establish the perfect fair¬ 
ness. adequacy and equity of the transaction, and tint 
too by proof entirely independent of the instrument 
under which he may claim” 

Alvev, .T., in Cumberland Coal Co. vs. Parish, 
42 Md., 600. 

It is. therefore, not universally true, as stated by the trial 
justice: “That it makes no difference as to whether the con¬ 
sideration for the promise was adequate or otherwise.” (Id., 
30.) In the confidential relations existing here, “the pre¬ 
sumption is against the integrity of the instrument” unless 
that integrity is sustained “by pn'oof entirely independent of 
the instmment under which” claim is made. 
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From 1781 to 1791, Payne had been agent for N. and his 
uncle. A memorandum had been given to Payne by N. 
expressing the intention of N. upon coming into the pos¬ 
session of the estate (to which he would succeed upon the 
death of his uncle without issue), to make a present of 
£1,000 to Payne, and to make Payne his steward; the paper 
to serve as a memorandum to his executors. Several accounts 
were stated, balances struck, and securities taken bv Payne 
upon every balance. N. being at length involved created a 
trust for the benefit of bis creditors. A bill was filed by N. 
and the trustees, praying for an account of all dealings, and 
that on payment of what was really due the defendants 
should deliver up the securities. The Lord Chancellor: 

“1 have no doubt of the relief to lie given. The 
ground of it would equally apply to any other court 
of justice. * * * I found it upon grounds that 

would equally entitle the plaintiff to the same order 
from any court of law; as I take up the facts upon 
the protection that every court owes to the suitors of 
. the country, in affirmance not only of the general 
policy of the law. but of several particular regula¬ 
tions that there shall be particular restraints upon 
attorneys, and that they are not to deal with their 
clients upon exactly the same terms upon which men 
at large may deal with each other. * * * The 

law has used several precautions to prevent imposi¬ 
tion, and that law would be defeated if without a 
settlement of accounts security might be taken so as 
to preclude inquiry 

Newman vs. Payne, 2 Ves., Jr., *201-206. 
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XVIII. 

• 

The Plaintiff not only Made No Attempt to Prove Her Bill 
of Particulars, but Declined to Produce Evidence Which 
Should he the Best Evidence, and in Lieu Thereof, Chose 
to Bely, not on Secondary Evidence, but on No Evidence 
at all. 

The plaintiff gives her grounds for the particulars stated 
by her papers handed by her to her counsel, and at the time 
in his hands: 

“Q. Whatever you had showing these, you have 
placed in the hands of your counsel? 

“A. What we found of course when that contract 
was entered into. 

“Q. The particular given, ‘were made on the 
basis of the papers, that were in your possession’? 

“A. I think thev are. 

%/ 

“Q. Unless they are in those papers in the hands 
of your counsel vou have no other evidence of these 
particulars? 

“A. I think I gave him all I had.” (Id., 23). 

The only evidence competent to prove the plaintiff’s case 
is resolutely withheld. The plaintiff seems to have counted 
(and therefore successfully), on her ability to establish her 
case without proof. 

“It would have been apparently so easy to make 
the necessary proof, if it could have safely been done, 
that we are unable to account for its absence except 
on the theory that a disclosure of the whale truth 
would be fatal to a recovery. * * * In Pleasants 

vs. Fant, 22 Wall., it was held: ‘If the court is satis¬ 
fied that conceding all the inferences, which the jury 
could justifiably draw from the evidence, the evi¬ 
dence was not sufficient to warrant a particular ver¬ 
dict the jury might be so instructed.’ R. R. Co. vs. 
Traloff, 100 U. S., 24; Oscanyon vs. Arms Co., 103 
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Id., 261. This case in our opinion comes under that 
rule.” 

Stewart vs. Lansing, 104 A T . S., 511. 


It is unnecessary to advert to the fundamental rule that 
no evidence shall he received which presupposes greater evi¬ 
dence behind. “The best proof, of which the fact reasonably 
admits, ought to he given.” Williams vs. Craig, 1 Dallas, 316. 
“The production of weaker evidence, when stronger might 
have been produced lays the producer open to the suspicion 
that the stronger would have been to his prejudice.” Run- 
Lie vs. Burnham, 153 U. S., 225. How much more must 
such suspicion he excited when the stronger evidence is 
superseded, not hv inferior evidence, hut by no evidence at 
all? 


“It may well he presumed, if the more perfect ex¬ 
position had been given, it would have laid open de¬ 
ficiencies and objections which the more obscure 
and uncertain testimonv was intended to conceal.” 

Clifton vs. United States , 4 How., 248. 

“The reason of the rule is that an attempt to sub¬ 
stitute the inferior for the higher implies that the 
higher would give a different aspect to the case of 
the party introducing the lesser. ‘The ground of 
the rule is a suspicion of fraud.’ But before the rule 
is applied, the nature of the case must he considered 
to make a right application of it, and if it shall be 
seen that the fact to be proved is an act of the de¬ 
fendant. which from its nature, van he concealed 
from all others except him whose co-operation was 
necessarg before the act could he complete, then the 
admissions and declarations by the defendant, either 
in writing, or to others become evidence.” 

U. S. vs. Wood. 14 Pet., 443. 


The converse is equally true as to the admissions and 
declarations of the plaintiff. Such admissions and declara¬ 
tions were produced in evidence in behalf of the defendant, 
and were the best evidence in that behalf. The plaintiff 
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was under the highest obligation to produce what the law 
would esteem the best evidence in her power. Acknowledg¬ 
ing the existence of such evidence, in her possession, she de¬ 
clines to produce any evidence. 


XIX. 

If the Imputation of Illegality be Cast upon the Paper on 
Which the Action is Brought, Keen Though Commercial 
Paper, the Burden is Thrown Upon the Plaintiff to Estab¬ 
lish the Legality, and to Show That the Defendant et segno 
et hono is Bound to Settle the Demand. 

“It is an elementary rule that if fraud or illegalitv 
in the inception of negotiable paper is shown an 
indorsee, before he can recover must prove that he 
is a holder for value. The mere possession of the 
paper under such circa instances is not enough.” 

Waite, 0. .T., in Stewart vs. Lansing, 104 U. S., 
509. 

“If the defence relied upon be that of fraud or 
illegality at the inception of the paper, or that some 
illegal use has been made of it and this be shown, 
the burden of proof is then on the holder to show 
that he paid value for it.” 

2 Parsons on Notes and Bills, p. 438. 

“When the defence relied on is fraud or illegality 
in the inception of the draft, then the onus is upon 
the plaintiff to show affimatively, that he paid value 
for it.” 

Ellicott vs. Martin, 6 Md., 509. 

“If the defendant show by such proof as may be 
properly left to the jury to consider, that the instru¬ 
ment was fraudulent in its inception, ‘it is then in¬ 
cumbent on the plaintiff to show that he acquired 
the note bona fide.” 

Alvey, J., in Totten vs. Bully, 57 Md., 452. 
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Tn S. P. William# vs. Huntington, 68 Md., 597, the trial 
justice charged: 

“If evidence is introduced by the defendant rais¬ 
ing a reasonable doubt either as to the receipt of the 
consideration or as to the illegality of it, then the 
plaintiff is obliged to prove by a preponderance of 
the evidence the payment of the consideration and 
also its legality, so that in this case, I charge you 
that the burden is upon the plaintiff to show by a 
preponderance of the evidence the pagrnent of the 
consideration and also its legality” (Kec., p. 36). 


The charge in effect concedes that there is such evidence 
“in this case"; “so that’* (or in consequence whereof) “I 
charge you that the burden is upon the plaintiff” to contra¬ 
dict the same “by a preponderance of the evidence.” There 
can be no doubt that the evidence of illegality was such as 
to raise “a reasonable doubt." It was such, according to the 
decision in Oscanyon vs. Arms Co., 103 U. S., to call for an 
instruction to tind for the defendant. The record will be 
searched in vain for the contradiction of it, “by a prepon¬ 
derance of the evidence,” or by any evidence. 


XX. 

On Each of the Grounds on Which the Court urns Moved on 
the Pleadings and Proofs to Direct a Verdict for the De¬ 
fendant the Motions Should Have Been Granted. 

Evidence was introduced which was the primn facie was 
a demonstration of the illegality of contract on which ac¬ 
tion is brought. The prima facie proof is uncontradicted; 
is therefore conclusive proof even if on the authority of 
Oscanyon vs. Arms Co. it be not conclusive per se. 

“We hold the true principle to be, that if the 
court is satisfied that conceding all the inferences 
which the jury could justifiably draw from the tes- 
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timony, the evidence is insufficient to warrant a ver¬ 
dict for the plaintiff, the court should say so to the 
jury.” 

Miller, -T., in Pleasant* vs. Font , *2*2 Wall., 1*21. 

“It is the duty of the court in its relation to the 
jury to protect parties from unjust verdicts arising 
from ignorance of law and of evidence, from im¬ 
pulse of passion or prejudice, or from any other viola¬ 
tion of his lawful rights in the conduct of a trial.” 

Id. 

“A jury cannot he permitted to find there is evi¬ 
dence of a fact when there is not any. A plaintiff 
cannot read his writ to a jury and claim a. verdict 
without submitting any evidence; nor can he do so 
where the evidence is too slight or trifling to he con¬ 
sidered and acted on by a jury. The evidence must 
have some legal weight.” 

Connor vs. Giles, 76 Me., 134; Beaulieu vs. 

Portland Co., 48 Id., 296. 

“We think the jury should have been instructed 
to find a verdict for the defendant, on the ground 
that the evidence was insufficient in law to sustain a 
verdict for the plaintiff.” 

Denny vs. Williams, 5 Allen, 5 and 9. 

“Where there is a failure of proof of a material 
averment in the petition, there can be no recovery.” 

Groll vs. Tower, 85 Mo., 249. 

“We must not guess. The jury must he governed 
bv evidence and reasonable inference therefrom.” 

Id., 253. 

“In case any action is brought in which it is neces¬ 
sary to prove the illegal contract in order to maintain 
the action, courts will not enforce it, nor will they 
enforce any alleged rights directly springing directly 
from such contract.” 

McMullen vs. Hoffman. 174 U. S'., 654. 
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“The more plainly parties understand that when 
they enter into contracts of this nature, they place 
themselves outside the protection of the law, so far 
as that protection consists in aiding them to enforce 
such contracts, the less inclined they will he to enter 
into them.” 

Peckham, .T., Id., (170. 

“There can he at this day no serious doubt that 
the court may at any time, direct a verdict when the 
facts are undisputed. * * * The intervention of 

the jury is required only where sf>me question of 
fart is controverted.” 

Oscanyan vs. Arms Vo., 10:1 V. S.. 200. 

“The court was hound to take judicial notice of 
the fact that the dealings recited in the counter-claim 
were forbidden by law, and of its own motion should 
have directed a verdict against the defendant 
thereon.” 

Higgins vs. McCreo, 110 U. S., 085. 


XXI. 


For the Reasons which Have Been Adduced, the Defend¬ 
ant's Right to a Judgment in Iler Favor, Notwithstand¬ 
ing the Verdict in Favor of the Plaintiff , is Established. 

The defendant was not only entitled at the trial to the 
direction to the jury to find in her favor, but is now entitled 
to the decision of this court ordering judgment, notwith¬ 
standing the verdict to be entered up for the defendant. 
There will be appended to this brief the opinion of Ander¬ 
son. J., giving reasons for setting aside a former verdict, 
which it is submitted should have been followed by the trial 
justice at the last trial, and in respect to which the following 
is cited: 

“Where from the ruling court upon a motion for 
a new trial, it is clear that the claimant can in no 
event be entitled to damages for the cause for which 
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he claims them, the court will order judgment, not¬ 
withstanding the verdict to he entered up for the re¬ 
spondents.” 

Ballow vs. Harris et al., 5 R. I., 419. 

Such a judgment may be moved for upon undisputed 
evidence, or where the verdict is unsustained by any evidence 
whatever (11 Encyclopedia of PI. and Pr., p. 917). As far 
as the report shows, without any motion for such judgment 
in the trial court or in the general term of the Supreme 
Court of this District, such a judgment was directed to be 
entered by the latter, on the following facts:. 

On the loth of July, 1870. Congress passed an act author¬ 
izing the Secretary of War to ascertain the expense incurred 
by the authorities of Montana Territory in suppressing In¬ 
dian hostilities, and the names of persons entitled to relief. 
The plaintiffs had rendered active services in procuring the 
passage of the act. The act (drawn by Mr. Weed, one of 
the plaintiffs) having passed on the 15th of July, 1870. the 
following contract was entered into between the parties on 
the*’21st of the same month: 

“Whereas, I have a claim against the United States 
for horses, &c.; and whereas, Weed & Clarke have been 
engaged in making efforts to secure the payment 
of said claim. * * * Now, therefore, in considera¬ 
tion of the premises &c., I do hereby agree to pay to 
them, the said Weed & Clarke, twenty per cent of the 
amount collected by them on said claim. * * * 

and the said Weed & Clarke hereby agree to pay 
and discharge any claim or charge which may be - 
made by Hon. J. M. Cavanaugh against said L. M. 
Black for services rendered by him in securing pay¬ 
ment of said claims.” 

At the date of this contract the Hon. J. M. Cavanaugh 
was a delegate from Montana in the Congress of the United 
States. The trial justice directed the jury to examine the 
testimony and inquire of it whether these parties did con- 
certedly sit down and make this contract, and whether this 


member of Congress was a beneficiary in it for corrupt pur¬ 
poses. The verdict of the jury was for $11,322.65. A re¬ 
mittitur for $4,075.69 having been entered by the plaintiffs, 
judgment was entered up in their favor for the balance, 
$7,245.69. The general term decided: “This question has 
l>een so often decided by the Supreme Court of the United 
States that we must regard it as conclusively settled. All 
contracts for services generally, in procuring legislation, are 
void from public policy, and it is the duty of courts so to 
declare.” and quoting the Supreme Court decisions: “The 
law meets the suggestion of evil and strikes down the con¬ 
tract from its inception.” It is added: “Contracts which pro¬ 
vide for compensation in consideration of particular services 
to he re a tie red. such as the preparation of papers, or the de¬ 
livery of arguments in support of claims, are legitimate 
everywhere. Even these, however, would not be sustained if 
emploged as covers for actual fraud against the policg of 
the law. * * * The judgment should he set aside, and a 

judgment entered in favor of the defendant non obstante 
veredicto” (Wylie, T., in Weed vs. Black, 2 MacArtlmr, 
274-5). Such judgment was directed in a case wherein the 
report shows no motion therefor in the trial court. In 
present record the motion appears which would have been 
brought up with the record, even if no exception had been 
taken to the action of the court in overruling it. 

HOLMES CONRAD, 

LEIGH ROBINSON, 

For Appellant. 
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Opinion of Justice Anderson on Motion for New Trial. 


IX THE 


SUPREME COURT OF THE DISTRICT OF COLUMBIA. 


Law. No. 51986. 

Cra ig, A dmin istra t rix, 
vs. 

Parish, Executrix. 

The court has given very careful consideration to this 
case, and is unable to give its judicial sanction to the ver¬ 
dict that was rendered. 

The evidence overwhelmingly tended to prove that the 
pecuniary and other aid furnished by Ramsey, and upon 
which this suit is based, were rendered by him to Parish 
to enable the latter to prosecute and collect his claim against 
the Government. This being so, the vital question of fact 
in the case was whether such pecuniary and other aid were 
so rendered at the time when Ramsey was in the service of 
the Government. If they were, then the plaintiff cannot 
maintain this action, under the authority of numerous de¬ 
cided cases and the statutory prohibition referred to therein. 

What did the evidence show bearing upon this vital 
question ? 

(1) That a secret letter was written by Ramsey from 
Baltimore, Md., to Parish, under date of November 29, 
1900, stating: 

“You may recall that on two occasions you were 
allowed the exact amounts that I computed; hence 
my estimate may have some significance. Stone 
made the amount $128,000 and odd; I say that in 
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justice it should be about $300,000. Rut that should 
remain a profound secret, knou'n only to yourself, 
McGowan, and m,e.” 


(2) That the two occasions thus referred to by Ramsey 
must have been those of December. 1880, and March. 1886. 
because they are the only two prior occasions disclosed by 
the evidence upon which payments were made on the Parish 
claim. 

(3) That Ramsey was in the service of the Government, 
in the office of the Surgeon General, War Department, from 
1857 to 1894. and was therefore in the employ of the Gov¬ 
ernment at the times referred to in this letter of November 
29. 1900. when he rendered aid in support of the Parish 
claim against the Government. 

(4) That, under date of September 2, 1909. the plaintiff 
administratrix. Mrs. Craig, wrote to Miss Emily E. Parish 
in asserting the claim of the Ramsey Estate against the 
Parish Estate, based upon contract dated October 9. 1900, 
signed by Mr. Parish, as follows: 

“The aid financially and otherwise that Mr. Ram¬ 
sey rendered your father in his strenuous efforts to 
prosecute It is claim must have been known to you.” 

(5) The plaintiff states, as part of her declaration, that 
what she termed as advances were made by Ramsey to 
Parish as follows: 


February 14. 1874. $100.00 

January 20, 1875. 90.00 

August 19. 1884. 15.00 


So that it was admitted by the plaintiff that these sums were 
advanced by Ramsey to Parish to aid him in the prosecu¬ 
tion of his claim against the Government, and likewise that 
these advances were made while Ramsey was yet in the 
sendee of the Government in the office of the Surgeon 
General. 

The vital question of fact involved in this case was sub¬ 
mitted by the court to the jury with very clear instructions 
as to the law. Had these instructions been followed, the 
verdict which was returned could not have been found. 
The question which was submitted to the jury had to be 
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determined upon the evidence in the ease, and the evi¬ 
dence was of such a character that it did not justify the 
verdict that was rendered. 

It was urged in argument by the plaintiff’s attorney that, 
as some six years intervened between the time that Ramsey 
retired from the Government service (1894) and the date 
of the agreement sued on (1900), the financial and other 
aid referred to in the contract might well have been ren¬ 
dered during that time, and, if so, his estate is entitled to 
recover. If it were a mere matter of inference as to whether 
the financial and other aid were rendered during the time 
that Ramsy was in the Government service or subsequent 
thereto, there would be some force in the argument; that 
is. if under the testimony in the case the jury would have 
been as much justified in finding that such financial and 
other aid was rendered after Ramsey quit the service as dur¬ 
ing his term of service, then the verdict should stand. But 
there is absolutely no testimony in the case, under the in¬ 
structions of the court as to the law applicable thereto, to 
justify the conclusion necessarily reached by the jury, 
namely, that the financial and other aid were rendered after 
Ramsey quit the service. 

Even independently of the positive proof in the case, the 
atmosphere of suspicion attending the entire transaction 
from beginning to end was sufficient of itself to have sus¬ 
tained a verdict for the defendant under the instruction of 
the court contained in the fourth prayer offered by the de¬ 
fendant and which was conceded by the plaintiff, namely: 

“That if the jury find from the evidence that the 
promise sued on was made by Parish, and for the 
consideration therein recited, vet if they further 
find from the evidence, that reasonable doubt or sus¬ 
picion is cast upon the legality of the contract, then 
the burden is on the plaintiff, to remove such doubt 
or suspicion, by proof tending to show that the con¬ 
tract was for a legal object, and upon a legal con¬ 
sideration.” 

But apart from this there is the positive evidence that 
this financial and other aid were rendered while Ramsey 
was in the Government service. Whatever doubt there was 
upon that point at the first trial was entirely removed at 
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the second trial by Ramsey’s own statement as set forth in 
his letter of November 29, 1900. To mv mind this letter 
is absolutely conclusive, and hence makes it the imperative 
dutv of the court to set aside this verdict. To do otherwise 
would be to give judicial sanction to a verdict that is clearly 
and indisputably in violation of the testimony and the in¬ 
structions of the court as to the law. 
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Suit upon a contract evidenced by a paper writing in 
the following terms: 


October 9 th, 1900. 

To whom it may concern : 

In return for pecuniary and other aid rendered to 
me, I promise to pay to Samuel Ramsey, of Washing¬ 
ton City, District of Columbia, his heirs and assigns, 
an amount equal to five per cent, of the gross amount 
ultimately allowed by the United States on my claim 
now pending in Congress, which is based upon a con¬ 
tract for furnishing ice to the army in the year eighteen 
hundred and sixtv-three (1863). 

J. W. Parish. 

Witness: 

J. H. McGowan, 

Arthur N. Marr. 


Samuel Ramsey died 9 March, 1901. Appellee is ad¬ 
ministratrix of his estate. Joseph W. Parish, under Act of 
1872, recovered judgment in the Court of Claims, in 1881, 
for $10,444.91 (Rec., 18), and was paid under Act of 1886 
a further sum of $58,341.35 (Rec., 25). There remained a 
balance, which was finally paid to the estate of Parish June 
7, 1909, amounting to $181,358.95 (Rec., 24). A judgment 
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was entered upon the verdict of the jury for plaintiff, in the 

sum of $ 9 , 067 . 94 , with interest from June 15 , 1909 (Rec., 
11). 

Mr. Ramsey, who had been educated as a clergyman, 
was a scholarly man. “ His reputation for probity, integ¬ 
rity and uprightness was excellent” (Rec., 16 ). He en¬ 
tered the Surgeon-GeneraPs Office of the War Department 
in April, 1862 . For a long period he was Chief Clerk in 
charge of the Finance Division. He resigned June 30 , 
1894 , but continued to live in Washington. 

Mr. Parish entrusted the prosecution of his ice claim to 
Judge McGowan, who had been his counsel for twenty 
or thirty years (Rec., 16 ). Mr. Parish was impecunious 
(/bid.). “The only thing he had was this claim.” He 
used it as security for borrowing money, buying groceries, 
etc. Mr. Ramsey, who was his friend, from time to time 
lent him small sums of money, though himself a man of 
slender means. Mr. Ramsey handed to a lady, a clerk 
in the Surgeon-GeneraPs Office, this paper writing, for 
safe keeping, saying that he “ hoped it would some day 
be of value.” He said his son was very much incensed 
with him for aiding Parish, and he said that Parish was a 
good friend of his but he was in need. He hoped some 
day that his son would realize something of his help (Rec., 

23)- 

From such data as have been accessible it appears that 
the largest amounts lent are in September and October, 
1900 —about the time of the date of the paper writing in 
suit. 

Plaintiff proved the execution of the paper writing, and 
the collection by defendant -from the United States of 
$ 181 , 358 . 95 ; and that she attempted to collect the claim 
of defendant executrix without bringing suit. Plaintiff 
further proved that Mr. Ramsey’s son’s family were dis¬ 
tressed that Mr. Ramsey should be helping Parish after he 
(Ramsey) had no salary coming in (Rec., 20 ). 
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The defence to the action was that the consideration of 
the contract was illegal, in that Mr. Ramsey, while a clerk 
in the Surgeon-General’s Office, helped Mr. Parish to 
prosecute his claim in violation of the U. S. Statutes. To 
establish this defence the chief reliance of counsel appears 
to have been upon the terms of a letter written by Mr. 
Ramsey, November 29 , 1900 , more than six years after he 
had resigned office, in which the writer speaks of his 
u estimate” of what is due Parish ; and says to Parish, 
“ you may recall that on two occasions you were allowed 
the exact amounts that I computed; hence, my estimate 
may have some significance” (Rec., 25 ). 

It appears that it had been Mr. Ramsey’s duty as Chief 
Clerk of the Finance Division to compute for the Surgeon- 
General the amounts due to Mr. Parish in the Court of 
Claims suit and under Act of 1886 uprm the twe oiaanriowfi 

Now 

that Mr. Ramsey is writing his friend, and cheering him 
up as best he could, he tells Parish that the estimate of 
about $ 300,000 is the sum which ought to be “ in justice” 
allowed him. 

There is not a particle of proof that Mr. Ramsey ever 
for a moment forgot his duty to the Government while he 
was in office, or during the two years after the date of his resig¬ 
nation. The aid referred to in the paper writing as having 
been rendered to Parish (whether it included making this 
estimate or not) is evidently for the most part bestowed at a 
date somewhere near the time of the executing of the paper 
writing, namely, October, 1900 . The estimate, for all that 
we know, may have been reached by Mr. Ramsay subse¬ 
quently to October 9 , 1900 . We may be sure that Judge 
McGowan, when he went over the list of helpers of Parish, 
who expected to be paid, in the event of a successful collec¬ 
tion of the claim, did not attest a written promise to pay 
a person who had once been in Government employ, unless 
the aid furnished was free from all statutory objection. 
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Judge McGowan, it appears, declined to include the claim 
of one individual who in fact was a Government clerk 
while he was helping Parish in the prosecution of his ice 
claim (Rec., 16 ). 

The theory of the defence seems to be that Mr. Parish 
was party to a betrayal by Mr. Ramsey of the interests of 
his employer—the United States Government. The chil¬ 
dren of Mr. Parish apparently feel it to be a duty to keep 
this money themselves, rather than see it paid over in ful¬ 
filment of a corrupt bargain made by their father with his 
friend and benefactor, Samuel Ramsey. To set up this 
base conduct on the part of Mr. Ramsey, the defence say 
that Mr. Ramsey helped Mr. Parish by going over the fig¬ 
ures that determine how much the claim amounts to, and 
this work Mr. Ramsey did for Mr. Parish while the former 
was a clerk in the Surgeon General’s Office. There is not 
a partic l e of "p roof t hat Mr. Ramsey while in the War De¬ 
partment gave Mr. Parish any figures. On the contrary, 
what little testimony is to be found in the record on the 
subject indicates an activity displayed by Mr. Ramsey long 
after he had ceased to be an officer of the Government. 

This point, the only issue to be tried, was fully under¬ 
stood by the jury, under the clear ruling of the court. 

Judge Gould most carefully instructed the jury that it 
was for them to determine whether the money advanced 
by Ramsey, while in office, was advanced for the purpose 
of helping Parish to prosecute his claim. It was for the 
defendant to show that the consideration was illegal. 

Judge Gould said: 

I charge you that the law is that if Ramsey, prior 
to the time of his resignation, or two years thereafter, 
paid money to Parish with the direct purpose and in¬ 
tention of aiding him in the prosecution of this claim, 
then it would be an illegal consideration, because it 
would be rendering aid and assistance contrary to the 
statute. But if he furnished this money, not with the 
direct purpose of assisting and aiding Parish in the 
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prosecution of his claim, but furnished it in a friendly 
manner, as friend might to friend, for his subsistence, 
or the subsistence of his family, during the period 
when this claim was pending, that would not bring 
this within the bar of the statute; of course, if he 
furnished it within two years after he left the office 
then he was lending money for the direct prosecution 
of the claim. 

So it is for you to say whether you believe this 
money was furnished by Ramsey to Parish as a loan 
from a friend to a friend, without any direct reference 
to the prosecution of this claim, or whether it was 
furnished as ammunition for Parish to aid in the 
prosecution of his claim against the Government. So 
much for the pecuniary part of it (Rec., 36 - 37 ). 

The jury by their verdict found that no part of the 
“ pecuniary” aid mentioned in the paper writing consisted 
of money lent to Parish while Ramsey was in office, or 
within two years thereafter, for the purpose of helping 
Parish prosecute his claim. 

The burden being on the defendant to show illegality in 
the consideration, an effort was made to persuade the jury 
that Mr. Ramsey furnished computations to Mr. Parish 
while the former was in office. It amounted to nothing. 

The proof is that Mr. Ramsey prepared the figures that 
were sent to the Court of Claims as representing the Gov¬ 
ernment side of the case. There is no evidence that these 
figures were ever furnished by Mr. Ramsey to Mr. Parish. 
The suggestion contained in defendant’s assignment of 
error about “computations of the award of the Court of 
Claims” is predicated of no word of testimony. We could 
have excepted to the following language of Judge Gould’s 
charge, had we seen fit to do so: 

It is for you to say, and it is a matter of evidence 
for you to pass upon, as to whether these first two 
computations were furnished by Ramsey directly to 
Parish and thus made the basis of the payment to him, 
or whether,” etc. 
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The giving of this instruction, however, has left no 
ground of complaint to the defendant. 

There was nothing in the record to justify the jury in 
enquiring whether Mr. Ramsey furnished these computa¬ 
tions to Parish—not a word. 

The only possible ground for conjecture in this direction 
is to be discovered, if anywhere, in Mr. Ramsey’s letter of 
Nov. 29 , 1900 (Rec., 25 ), but one finds nothing there to 
sustain this unworthy charge against a faithful official and 
an upright man. 

Mr. Ramsey says, “on two occasions you were allowed 
the exact amount that I compnted ; hence, my estimate 
may have some significance.” He then proceeds to state 
the amount of that estimate. Inasmuch as the writer is now 
interested in Parish’s getting as large an allowance as 
possible, he very properly warns him against letting it be 
known that a just estimate mounts up to so high a figure. 

We challenge the counsel for defendant to point out the 
least particle of testimony tending to prove that Mr. Ram¬ 
sey furnished computations to Mr. Parish while he was in 
office, or within two years after his resignation. 

There was a slight piece of testimony tending to show 
that either in the very early part of 1900 , or previous to 
that date, Mr. Ramsey had gone over the record in the 
Court of Claims, as he had a perfect right to do, and figured 
out the amount which should be allowed Parish (Rec., 17 ). 
This is the substance of what Mr. Morey remembers. It 
does not go back to 1896 . If Mr. Ramsey was meaning to 
take a written promise from Mr. Parish it is not likely that 
he would wait several years for its execution. While we 
have only an indistinct outline of what occurred, we can 
feel assured that nothing whatever in the way of going 
over the figures of the record of the Court of Claims was 
done by Mr. Ramsey in behalf of his friend, until long 
after that gentleman had left the service of the Govern¬ 
ment. 
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It is impossible, upon this record, for anyone to satisfy 
himself that the “other aid” mentioned in the paper 
writing included services rendered by Mr. Ramsey to his 
friend Parish at a date earlier than July i, 1896 . The jury 
were right in finding the contract to be free from illegality ; 
and defendant had abundant opportunity for persuading 
the jury to the contrary, under a ruling of the court fav¬ 
orable to the theory of the defence. The following extract 
from the charge shows that the defendant has no ground 
of complaint, but that the fullest opportunity was afforded 
the defence to have the jury pass upon the question of 
fact involved : 

We come back to what I think you will all agree as 
the important question in the case : Were these pay¬ 
ments made by Ramsey while he was in the Surgeon- 
General’s Office, for the purpose of directly aiding in 
the prosecution of the claim ? Second, was the in¬ 
formation, the computations which were furnished, 
made while he was in the office, or within two years 
thereafter to Mr. Parish for the purpose of prosecuting 
the claim ? If either payment were made, as I have 
stated, or if the aid were furnished prior to the 30 th 
of June, 1896 , then the consideration would be illegal 
and against public policy, and against the statute, and 
the plaintiff could not recover. If, however, it were 
made otherwise, that is after June 30 , 1896 , or if the 
payments were made while he was in the office, but 
not with the direct intention of aiding Parish in the 
collection of the claim, then the consideration would 
not be unlawful, and if you believe it was actually so 
rendered, the plaintiff would be entitled to recover 
(Rec., 38 ). 

ASSIGNMENTS OF ERROR. 

Many of the assignments of error (Rec., 40 , 41 ), indeed 
most of them, violate the rule requiring the error to be 
specifically stated. For this reason we do not notice as¬ 
signments numbered 2 , 3 , 4 , 7 , 8 , n, 12 and 13 . 
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I. 

Directing Verdict for Defendant. 

As for assignment No. i, complaining that the Court 
below did not direct a verdict for defendant, it is enough 
to say that Judge Gould’s remarks in overruling the motion 
(Rec., 32 - 34 ) afford convincing reasons for not taking the 
case from the jury. 

II. 

Judgment Non Obstante. 

The alleged error in overruling defendant’s motion for 
judgment for the defendant, notwithstanding the verdict 
for plaintiff, may be disposed of most readily by saying 
that there is no reason for disturbing the action of the trial 
court. 

We do not care to raise the point that a motion by a 
defendant for judgment non obstante was unknown to the 
common law (Freetnan on Judgments , Sec. 7 ), and that the 
Seventh Amendment to the Constitution forbids this court 
from reexamining the fact tried by the jury below. See 
dictum of Matthews, J., in Metropolitan R. R. vs. Moore , 
121 U. S., 573 . 

III. 

Computatio7is in Court of Claims. 

The fifth assignment is : 

The trial court erred in permitting and authorizing 
the jury to find that services claimed to have been 
rendered by plaintiff’s decedent might or could be 
considered by the jury as legally and properly con¬ 
tributing to the allowance made by the Court of 
Claims to defendant’s testator; and erred in permitting 
and authorizing the jury to find that the same might 
or could be considered by the jury as constituting 
ground for recovery by the plaintiff in this action. 
(Rec., 40 .) 
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No such instruction was given as this language intimates ; 
nor is there a record of an exception taken to any such in¬ 
struction. 

IV. 

Computation of Award , Etc. 

The sixth assignment is to that part of the charge which 
would warrant, permit, or authorize the jury in finding 
that the computations of the award by the Court of Claims 
might have been made by Ramsey as a part of the duty of 
the Surgeon-General’s Office (Ree., 40 ). 

The trial judge said nothing about Ramsey’s making 
“ computations of the award by the Court of Claims.” 
That Court makes its own computations. 

The jury were told that if “ information,” “ computation,” 
or aid to Parish were furnished by Ramsey to him prior to 
June 30 , 1896 , “the consideration would be illegal and 
against public policy, and against the statute, and plaintiff 
could not recover.” (Rec., 40 .) 

This part of the charge was really in stronger terms 
favoring the defendant than the facts warranted. At any 
rate, in view of this instruction the exception, as above, is 
worthless. 

V. 

The Prayers of Plaintiff. 

The ninth assignment is that the trial court erred in 
granting plaintiff’s first, second and fifth instructions or 
prayers, and erred in granting each of them respectively. 
(Rec., 40 .) 

This wholesale condemnation of the court is brought 
into one paragraph, instead of separate assignments, as the 
rule contemplates. 

The instructions are : 






ist. If the jury shall find from the evidence that 
the defendant’s testator executed the contract of 9 th of 
October, 1900 , then in the absence of proof that ille¬ 
gality entered into the consideration of the contract 
the plaintiff will be entitled to your verdict (Rec., 34 ). 

If there be error here, we do not know in what it con¬ 
sists. 

2 d. The jury are instructed that the recital in the 
contract of 9 th October, 1900 , that the promise to pay 
was made in consideration of pecuniary and other aid 
is prima facie evidence of consideration ; and unless 
evidence is given of facts tending to show that there 
was no legal consideration for the contract your ver¬ 
dict should be for the plaintiff. (Rec., 34 .) 

1 

Proving the signature of Parish made out a prima facie 
case. McKisson vs. Hitchcock , 19 Neb., 100 ; Whitney vs. 
Stearns , 16 Maine, 394 . 

5 th. Mr. Ramsey had the right while in the em¬ 
ploy of the Government to lend or give money to 
Parish for his support, as well as the right of perform¬ 
ing friendly services for Parish, so long as they were 
not connected with the prosecution of Parish’s claim 
against the United States. Mr. Ramsey had the right, 
after two years had expired from his retirement from 
office, to use his knowledge gained while in the Gov¬ 
ernment employ, to make computations or furnish 
other aid and assistance to Mr. Parish, in the prosecu¬ 
tion of his claim” (Rec., 34 ). 

We submit there was no error in this instruction. 

VI. 

Refusing Defendant's Prayers. 

The tenth assignment of error is: 

The trial court erred in refusing the prayer asked and 
requested by or on behalf of the defendant (i. e ., defendant’s 



8th instruction or prayer) which was refused or rejected by 
said court. (Rec., 40-41.) 

What the defendant is complaining of does not appear, 
except that the court erred in refusing his 8th prayer. 
One may search the record in vain to discover a prayer by 
the defendant numbered eight. Possibly the reference is 
to a prayer to be found at the top of page 35 of the record. 
It bears no number. Even if we do not insist that the 
assignment is bad, we are amply justified in saying that 
the court did exactly right in refusing to give the insruc- 
tion prayed for. 

The request is in these words : 

If the jury- find that the award made by the Court 
of Claims in favor of Parish on the 9th day of March, 
1881, in the sum of $10,444.91 was based on computa¬ 
tions and examinations, which were not made in, nor 
under the authority of the Surgeon-General’s office, 
and that it was not known to the Surgeon-General’s 
office by whom such computation was made, and if 
they further find that such computation was made by 
Samuel Ramsey, the plaintiff decedent, and that it was 
no part of said Ramsey’s official duty to make such 
computation, then the jury are instructed that they 
may be warranted in finding that such computation 
as made by Ramsey was aid extended to a claimant 
against the Government by an employe of the Gov¬ 
ernment, and was therefore aid prohibited by the 
statute. 

The trial judge refused to give this instruction, for the 
very good reafon that it had nothing to do with the issue 
on trial. 

There is not a word in this prayer that connects the sup¬ 
posed computation with the “ other aid” mentioned in the 
contract. 

Suppose that we concede, for the moment, that Samuel 
Ramsey violated his duty as chief clerk and furnished 
computations to Parish contrary to the statute, what mat- 
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ters it so long as these supposed services did not form a 
part of the consideration of the contract sued upon ? 

There is not a word of proof (as we have already insist¬ 
ed) that Mr. Ramsey was guilty of this base conduct; but 
even if he had been, the prayer in question was properly 
refused so long as it contained no words to the effect that 
the jury should also find that the rendition of these services 
to Parish formed a part of the consideration of the contract 
in suit. 

Of course, the suggestion that Mr. Ramsey ever furnished 
aid illegally to Mr. Parish is pure fiction. There is not 
the remotest particle of proof to sustain such an accusa¬ 
tion. The jury by their verdict have vindicated the char¬ 
acter of each of these old friends by a verdict which, in¬ 
deed, could not have been otherwise rendered upon the 
evidence submitted. 

VII. 

An Illustration of an Assignment that does not Specify 

the Error. 

The thirteenth assignment has already been classed with 
those that may be disregarded, as not formed in accordance 
with the rule of court. It reads : 

The trial court erred in giving its charge to the jury 
in form and substance as the same was given, after 
having allowed the instructions granted on behalf of 
the defendant, such charge being inconsistent with, 
and repugnant to, the said instructions granted. (Rec., 
41.) 

Inasmuch as nothing in the record indicates what in¬ 
structions the trial court granted on behalf of the defendant, 
it becomes impossible for plaintiff’s counsel, and it is likely 
to prove equally beyond the power of this Court, to ascer¬ 
tain of what the inconsistency and repugnancy consist, that 
the defendant deplores. The assignment may take its place 
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with the other faulty assignments that have failed to con¬ 
form to the rule of court in regard to specifying in what 
particular there is error. 

VIII. 

A Curious Feature of Appellant's Brief 

Before turning to one or two points submitted by coun¬ 
sel for the appellant, in their brief, it may be well enough 
to look at a paper that purports to be an opinion. It will 
be found printed as an appendix, at pages 61-64. 

Just how this paper gets before the Court is something 
of a mystery. It has no date. It is without a signature. 
It is not entitled as an opinion, though described as such at 
page 58 of the brief. It bears no file mark. It is not cer¬ 
tified by the clerk as being a copy of a paper on record. 

Upon reading, it will be seen to contain an expression 
of views as to the effect of certain evidence, but of what 
that evidence consists there is nothing to inform this Court. 
Whatever its value may once have been, if a genuine opin¬ 
ion, it has nothing whatever to do with the questions raised 
upon this appeal. It may have inadvertently got into the 
hands of the printer of our opponent’s brief. At all events, 
until it shall be certified to this Court as being what it 
purports to be—the opinion of a trial justice at a former 
trial of this cause—we need not comment further on its- 
irrelevancy, or point out its errors. 

IX. 

The Entire Case Not Open for Argument on the Facts. 

Counsel imagine themselves at liberty here to argue this 
case all over again on the facts. The Court will, of course, 
confine its examination to such points of law as are prop¬ 
erly before it on the record. 

The several motions are— 

1. Judgment notwithstanding verdict (Rec., 8-9). 

2. Arrest of judgment (Rec., 10-n). 
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3. To direct a verdict for defendant (Rec., 31-32). 

4. New trial upon bill of exceptions. 

The terms of the motion for a new trial are not found in 
the record, but they may be assumed to be in the usual 
form. 

The question at issue below was the legality of the con¬ 
sideration upon which the promise in the paper executed 
October 9, 1900, was based. This question has been an¬ 
swered by the verdict. There is only left now to inquire, 
was there error in the procedure of obtaining that verdict ? 

1. We have already observed that a United States Ap¬ 
pellate Court, on an appeal from an order overruling a 
motion by defendant for judgment notwithstanding verdict, 
will not re-examine a fact tried by the jury. 

2. There is no merit in the motion for arrest of judgment. 
The judgment can be rested on the special contract de¬ 
scribed in the declaration, if need be, without resort to the 
common counts. 

3. Mr. Justice Gould very properly ruled, on the motion 
to direct verdict for defendant, that there was a question 
for the jury. 

It is hardly worth while to speculate as to whether a 
motion to direct was within the rules of the common law 
at the time of the adoption of the Constitution. Demurrer 
to the evidence is not the same thing. It is enough to say 
that there was disputed evidence as to the aid rendered by 
Ramsey to Parish, and the jury were correctly instructed 
how to deal with it. No trial justice could rightly direct 
for defendant upon the record of the evidence submitted. 

4. Earlier in this brief we have declared emphatically 
that “ there is not the remotest particle of proof to sustain 
such an accusation as that Mr. Ramsey ever furnished aid 
illegally to Mr. Parish.” 

We must take notice, therefore, that counsel for appellant 
not only allege that illegal aid was proved, but that it 
formed a part of the consideration for the promise contained 
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in the contract of October 9, 1900, and that the plaintiff 
“ admitted” the fact. 

Plaintiff admitted nothing of the sort. 

Let us examine this extraordinary allegation, and ascer¬ 
tain, if we may, upon what ground the ingenuity of coun¬ 
sel has assumed to base it. 

Of Mrs. Craig the counsel say : 

“ She states as a matter beyond dispute that three 
of the advances, afterwards alleged to have been made 
by Ramsey to Parish, were so made while the former 
was in the Surgeon-General’s Office to aid the latter 
ui his strenuous efforts to prosecute his claim , which, 
as shown, grew out of a contract with the office of 
which Ramsey was chief clerk * * *. The plain¬ 

tiff not only made this admission out of Court, but 
repeated it in Court.” (Brief, p. 15.) 

“ The plaintiff admits that all the financial aid 
furnished by Ramsey was for the prosecution of the 
claim of Parish.” (Brief, p. 17.) 

“ It was plaintiff’s admission that the aid, financial 
and otherwise, rendered by Ramsey to Parish was so 
rendered to aid the latter’s strenuous effort to prosecute 
his claim.” (Brief, p. 46.) 

“ We have the admission of the plaintiff showing 
the basis of claim to be a contract prohibited by law, 
and justified the defendant in acting on such assump¬ 
tion.” (Brief, p. 47.) 

The motion to direct a verdict for defendant named ten 
grounds. The seventh is as follows : 

“ Because of the admission made by the plaintiff, as 
the agent of her daughter, and repeated as plaintiff 
and witness at the trial, that the financial and other 
aid rendered by Ramsey to Parish was so rendered to 
forward the strenuous efforts of the latter in the prose¬ 
cution of his claim before Congress, and that a con¬ 
siderable part of the pecuniary aid alleged is stated by 
plaintiff decedent to have been rendered when he was 
in the Surgeon-General’s Office.” (Rec., 31-32.) 
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Counsel are mistaken. It is almost unaccountable that 
these charges are persistently made. Mrs. Craig found 
certain papers among those in the possession of Mrs. Ram¬ 
sey, her daughter. Mrs. Craig supposed that the papers 
containing details had been destroyed (“ naturally other 
things were destroyed” Rec., 23) after the paper writing 
of Oct. 9, 1900, had been executed. 

The bill of particulars had inadvertently not been filed 
when the suit was instituted (Rec., 5). It consisted of a 
copy of the contract of Oct. 9, 1900. 

We gave a memorandum of money advanced, but we did 
not say that the amounts, dated 1874, 1875 an ^ 1884, were 
unpaid, or that they formed a part of the “ pecuniary aid” 
referred to in the contract of Oct. 9, 1900. 

It is no part of the duty of this Court to spend time in 
getting at the details of the dates and amounts of the loans 
made by Mr. Ramsey to his friend, Mr. Parish. Counsel 
unnecessarily mystify themselves about it. If we were to 
venture a guess it would be that the letter of July 13, 1886 
(Rec., 24), which counsel print at page 23 of their brief 
and find full of things that are “strange,” is plain enough. 
Parish, by Act of Feb. 28, 1886, was to receive $58,341.85 
(Rec., 25). It was natural for Parish, about the time he 
was to get this money, to request Mr. Ramsey to “ prepare 
a memorandum of what was owing the latter.” 

Mr. Parish it is quite probable paid the amount of these 
loans to Mr. Ramsey. It is not “ strange” that sometime 
afterward, viz: April, 1887 (Rec., 29), Mr. Ramsey is discov¬ 
ered asking the favor of a loan, and not the return of those 
sums. 

Now let us see upon what a flimsy foundation counsel 
rest their charge against the plaintiff, Mrs. Craig. Sup¬ 
posing that Miss Parish would honor a promise made by 
her father to one who had befriended him during his need, 
Mrs. Craig addresses a letter to “ Dear Miss Emily E. 
Parish.” The plaintiff wrote with more confidence be- 
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cause Miss Parish had said to her: “ If we ever get the 
money the contract that my father entered into with Mr. 
Ramsey shall be paid ; but we may never get a cent.” 
(Rec., 3*) 

The letter, dated Sept. 2, 1909, is at pages 21-22 of the 
record. On page 22 occurs this expression: “The aid 
financially and otherwise that Mr. Ramsey rendered your 
father in his strenuous efforts to prosecute his claim must 
have been known to yon.” 

From June 30, 1896, to October 9, 1900, Mr. Ramsey 
was free to render aid to his friend in the prosecution of 
his claim. Yet counsel for defendant argue that the 
language above quoted signified that the writer (Mrs. 
Craig) knew and admitted that money loaned in 1874, 1875 
and 1886 must have been loaned in order to help in the 
prosecution of Mr. Parish’s claim. 

The labored attempt to construct proof of a betrayal of 
trust by Mr. Ramsey, from the answers given by the 
plaintiff, Mrs. Craig, was treated by the jury as it deserved 
to be treated. 

The question asked on page 19 by counsel for Miss 
Parish was: 

“ What was the first time you heard of Mr. Samuel 
Ramsey having any connection with the case ? 

“A. My daughter married his son. 

“ Q. When did she marry his son ? 

U A. It was about 21 years ago [1890]. 

“ Q. It was shortly after that, then, that you heard 
of Mr. Ramsey’s connection with Mr. Parish’s claim ? 

U A. I could not say exactly what time it was; but 
from that time on occasionally I heard it talked of in 
the family.” (Rec., 19, 20.) 

Note that the witness was not asked of the first time that 
she had heard of Mr. Ramsey’s lending money, or perform¬ 
ing services, to aid Mr. Parish in the prosecution of his 
claim. Her mind was not directed to those circumstances. 
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What was sought of her was to go back and try to fix “the 
first time” of her hearing that Mr. Ramsey was “ connected 
with the case.” 

The record shows a connection with the case on the part 
of Mr. Ramsey a good deal earlier than 1890. Mrs. Craig 
was enquired of in regard to her associating the name of 
Mr. Ramsey with that of Mr. Parish, who had an ice claim. 
Soon after her daughter’s marriage, in 1890, there was oc¬ 
casionally talk in which Mr. Parish’s name would be 
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brought up. As Mrs. Craig says of Mr. Ramsey : “ He 
was constantly aiding him from time to time, because he 
was in distress. He was his friend” (Rec., 19). “ His 

children were very much distressed because he was helping 
Mr. Parish when he had no salary coming in” (Rec., 20). 

The aid mentioned in Mrs. Craig’s letter to Miss Parish 
means money lent or services rendered after Mr. Ramsey’s 
retirement from office. Such is its obvious and most natu¬ 
ral interpretation. At page 21 of the record Mr. Robinson 
is reported as saying he didn’t care about Mrs. Craig’s tell¬ 
ing of Mr. Ramsey’s selling his house and turning over a 
large sum (for him) to his friend, Parish. 

No mention of an admission by Mrs. Craig, such as is 
now insisted on by counsel, appears in the charge of the 
trial judge. The jury were told that if Ramsey, prior to 
the time of his resignation (or two years thereafter), paid 
money to Parish with the direct purpose and intention of 
aiding him in the prosecution of this claim, it would be an 
illegal consideration. The jury found that no money was 
lent during that period by Mr. Ramsey to Mr. Parish for 
the prosecution of the claim. 

An Unfounded Charge. 

Counsel, at page 24 of their brief, speaking of the Sur¬ 
geon-General’s Office, say : 

“ One who had been chief clerk of that office, occu¬ 
pying a quasi-judicial position, writes to the one who 
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had been the litigant before his office, that he, the 
chief clerk of that office, on the only occasions that 
arose, had been instrumental in securing the terms 
for the claimant .” [The italics are those of counsel.] 

We are reluctant to believe that counsel realize the full 
significance of this statement. The charge is directly made 
that Mr. Ramsey reminded his friend that while he (Mr. 
R.) was in office he had betrayed his trust and worked in 
the interest of his friend to “ secure terms” for him that 
favored him rather than the Government. 

The evidence to sustain this serious charge will not bear 
examination. No immediate reference is given to the page 
of the record which justifies the statement, but counsel un¬ 
doubtedly are relying on the letter of November 29, 1900 
(Rec., 25). 

Mr. Ramsey does not say—does not intimate, that he had 
been instrumental in “ securing the terms” for Mr. Parish. 

Counsel say that Mr. Ramsey “writes” that “he had 
been instrumental in securing,” etc. No such language 
is to be found in the record. Mr. Ramsey, we are fully 
justified in believing, was incapable of so writing. What 
he wrote was that “ on two occasions you were allowed the 
exact amounts that I computed.” (Rec., 25.) 

Why does the writer say this? Was it to suggest that 
he had favored Parish? Not at all. It was because Mr. 
Ramsey would have Mr. Parish remember how accurate a 
computer was the writer. “ Hence,” continues Mr. Ramsey, 
“ my estimate may have some significance.” 

Mr. Justice Gould was unwilling to interpret Mr. Ram¬ 
sey’s words as of sinister import. His remarks on the 
subject are so consistent with faith in the rectitude of the 
old and tried clerks in Government service, that they may 
be quoted here : 

“ In the letter he wrote to Parish, Ramsey refers to 
the fact of two previous computations he had made 
upon which Congress had allowed claims to Parish, 
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the first one being allowed by the Court of Claims, 
and the second one by a direct Act of Congress. That 
letter is susceptible of two interpretations ; first, that 
he was calling the attention of Parish to the fact that 
the Government had accepted computations which he 
had made, upon the .basis of which Parish had re¬ 
ceived money, for the purpose of encouraging Parish 
to think that the subsequent computation which he 
made for him, out of office, would be relied upon by 
the authorities in the settlement of his claim. That 
is an interpretation that seems to be perfectly logical. 
It may be incorrect. It may be that Ramsey’s first 
computations were made and handed over to Parish 
as the basis for his claim ; but there is no evidence 
that that is the fact, and to assume it would be to 
presume official misconduct upon the part of a man 
whose reputation, so far as the evidence in this case is 
concerned, is shown to have been good. I do not think 
the Court could assume that to be true, on this testi- 
niony.” (Rec., 33.) 

It is a perversion of the record, therefore, to say that Mr. 
Ramsey wrote that he had been “ instrumental, etc.” More¬ 
over, it is not open to counsel to bring forward this charge. 
The jury have settled the fact that the consideration was 
free from illegality; and this Court may not be called on 
to determine what the letter of Mr. Ramsey means. 

Appellee's Fifth Instruction. 

Counsel contend that the fifth instruction ought not have 
been given, namely, that “ Mr. Ramsey had the right, while 
in the employ of the Government, to lend or give money 
to Parish for his support" * * * 

“There is no proof,” argue counsel, “that Ramsey lent 
or gave money to Parish for his support” (page 32). “No 
proof could be received of what was not set out in the 
plaintiff’s bill of particulars, and there was no proof of any¬ 
thing set out therein save the signature of the paper in 
suit” (Ibid.). 
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There was proof that Parish was impecunious; that sev¬ 
eral persons helped him by lending him money for his 
support. He “ very frequently borrowed money from dif¬ 
ferent ones around there to get along with” (Rec., 16). 
“ He often went to Mr. Ramsey and told him he was with¬ 
out money for provisions and groceries, and asked him to 
let him have some” (Rec., 23). 

Counsel is mistaken, therefore, in saying there is no proof 
that Ramsey lent or gave money to Parish for his support. 

There was no need of proof that Ramsey lent money to 
Parish other than proving the paper which admitted that 
Ramsey had helped him pecuniarily. It was because the 
defendant, at the trial, undertook to show that the pecuniary 
and other aid was rendered in violation of the statute, that 
plaintiff resorted to proof that Ramsey had made loans of 
money to Parish. Such proof did not have to conform to 
a bill of particulars—was independent of such bill. It was 
in the nature of rebutting defendant’s claim that the lend¬ 
ing was illegal. 

The fifth instruction was in all respects correct. 

Court's Ignoring Exception to Rule , Etc. 

What is said on pages 35, 36, about the Court in its 
charge ignoring the exception to the rule as to adequacy of 
consideration is of no consequence—not so much from the 
absurdity of the principal and agency theory advanced, as 
from the fact that no exception was taken to this portion 
of the charge. Counsel cannot rely upon grounds set forth 
in support of motion to direct a verdict as equivalent to 
taking an exception to the Court’s not embodying the same 
language in the charge. 

A similar remark is applicable to appellant’s criticism of 
the Court in regard to preponderance of evidence (Brief, p. 

36). 

There is other complaint of a like nature on pages 37, 
38, yet no exception was taken, or error assigned, in these 
instances. 
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A nother Misconception. 

At page 45 counsel admonish this Court as follows: 

“ In this equitable action of assumpsit you are called 
upon to adjudicate the validity of a promise to pay, 
suspiciously reticent as to the nature of the considera¬ 
tion for it, when every motive of self-respect prompted 
the precise statement which would silence suspicion.” 

We do not understand that this Court is to adjudicate 
the validity of a promise to pay. It may be “ called upon” 
by the distinguished counsel, who are protecting their 
client against the inconvenience of paying her father’s 
debts out of a fund which he meant should be used for that 
purpose, but the call will not be heeded. The question 
for this Court to determine is, does the record show a mis¬ 
take of law on the part of the trial justice such as warrants 
a reversal of the judgment upon the verdict? 

An Obsession. 

The trouble (if we may be permitted to use the expres¬ 
sion) with counsel for the appellant, is that they are po¬ 
ssessed with the idea that because the paper in suit by its 
terms postpones payment until Parish should have some¬ 
thing to pay with, until his ice claim should be allowed, 
therefore all the “aid” of which the paper speaks must 
necessarily have been rendered for the prosecution of that 
claim. This fallacious notion appears over and over again 
in their brief—with such persistency that one is persuaded 
that counsel have argued themselves into a belief that such 
actually must have been the fact. 

A Word of Explanation. 

We have hesitated whether or not to allude to a criticism 
upon the management of the case by plaintiff’s counsel at 
the trial. Though reiterated, it perhaps is not to be seriously 
taken (Brief, p. 53). But we do not relish the following 
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charge: “The only evidence competent to prove the plain¬ 
tiff’s case is resolutely withheld” ( Ibid .). • 

It is on a par with the curious proffer of advice that our 
declaration ought to have stated that Mr. Ramsey was a 
Government clerk in the Surgeon-General’s office, and that 
none of the “ aid” that formed the consideration for the 
promise of October 9, 1900, was within the prohibition of 
the statutes (Brief, p. 42); and the gratuitous remark, on 
page 18, that “the plaintiff’s case, in her proof, as in her 
pleading, is veiled from scrutiny.” 

The insinuation that counsel has kept back testimony 
which tends to show that Mr. Ramsey violated the statutes 
is unworthy of the gentlemen who occupy so high a stand¬ 
ing at the bar. They are likewise out of place before this 
Court. We have made no comment upon the fact that 
Emily Parish (who assured Mrs. Craig that this contract 
should be paid if they ever got the money,) did not go upon 
the witness stand. A regard for the sanctity of her promise, 
no less than a decent respect for her father’s memory, 
would have rendered these years of litigation unnecessary; 
but we do not accuse her counsel of withholding testimony. 

Mrs. Craig has told what she knew about the facts. Of 
course, nothing has been withheld. Counsel feels almost 
like rendering an apology to the Court for thus taking 
notice of the insinuation. It has been done only that the 
record may not show that the charge had been passed by 
in silence, from which circumstance a future reader might 
harbor the suspicion that the charge itself was not wholly 
without foundation. 

This case was tried before a court that exhibited the 
utmost degree of fairness. The jury were carefully advised. 
The defendant was represented by able counsel. The jury 
did not believe that Mr. Samuel Ramsey had been guilty of 
improper conduct. They believed that he was trying to 
help a friend in need, honorably and kindly. They saw no 
reason why Emily Parish should not keep her word, and 
sustain her father’s honor. 
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The great ability and the fortitude of the counsel for 
Emily Parish in the face of adverse decisions of the lower 
Courts won a final victory in enforcing payment of this 
claim. The estate of Samuel Ramsey is entitled to share 
in the success that their efforts have secured in vindication 
of the rights and of the good name of Joseph Parish after 
years of discouragement and delay. 

We respectfully submit that there is no error, and that 
the judgment below should be affirmed. 

Frank W. Hackett, 

For Appellee. 
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A Criticism of AppellanCs Brief by Counsel for Appellee 
Which is a Criticism of the Trial Court. 

In the brief of appellee it is stated: “To set up this base 
conduct on the part of Mr. Ramsey” ( i. e., aid to a claimant 
against the Government by a servant of the Government) 
“the defense say that Mr. Ramsey helped Mr. Parish by 
going over the figures that determine how much the claim 
amounts to.” It is added: “There is not a particle of proof 
that Mr. Ramsey, while in the War Department, gave Mr. 
Parish any figures.” (Brief, p. 4 .) The counsel for ap¬ 
pellant agree with this statement of the record, and there¬ 
fore have made no such defense. The trouble is that the 
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trial judge suggests there may be even more than a particle 
of proof to this effect. For although in overruling the mo¬ 
tion to take the case from the jury it is said: “It may be that 
Ramsey's first computations were made and handed over to 
Parish as the basis for his claim; but there is no evidence 
that that is the fact. " (Rec., p. 33 .) In the charge to the 
jury, as to the “other aid/' it is stated: “On that there h 
evidence tending to sh-ow, that that referred to computation - 
made by Ramsey, upon the basis of which Parish could 
frame his claim for presentation to the Government. It 
appears in the evidence that Parish was not capable himself 
of preparing such a statement. It further appears that 
Ramsey, from his experience in the office, was equipped 
with the knowledge and the information, and the skill 
which would enable him to formulate a claim to the best 
advantage to the claimant in regard to this specific ice con¬ 
tract. * * * On this point, then, it is for you to say 

whether on this evidence you think that this information, 
this aid and assistance in the way of computation, was fur¬ 
nished by Ramsey to Parish during the period of his incum¬ 
bency in the office, or within two years thereafter, and” (pre¬ 
sumably ‘or’) “whether, after he left office for the purpose 
of helping Parish in his final claim against the Govern¬ 
ment.” (Rec., p. 37 .) The one distinct reference to com¬ 
putations made by Ramsey is in the letter of November 29 , 
1900 , viz., “You may recall, that on two occasions you were 
allowed the exact amounts that I computed.” In the bill 
pending in Congress, at the date of this letter, no compu¬ 
tations were used or needed. The question was referred to 
the Secretary to determine what was due Parish. The com¬ 
putations to which reference was made were computations 
made for the report of, the Surgeon General, bearing date 
May 25 , 1882 (Rec., pp. 18 and 19 ), and the computations 
upon which was based the allowance by the Court of Claims 
on March 9 , 1882 . (Id., 18 .) 
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Disclaimer by Counsel of Appellee That Ramsey's Assurance 

to Parish That the Recovery of the Latter Should Be 

About $ 300,000 was Seriously Meant. 

In appellee’s brief it is suggested that in the early pan of 
1900 , “or previous to that date, Mr. Ramsey had gone over 
the record in the Court of Claims, as he had a perfect right 
to do, and figured out the amount which should be allowed 
Parish. This is the substance of what Mr. Morey remembers. 
It does not go back to 1896 .” (Appellee’s Brief, p. 6.) 
Morey, who was one of the counsel prosecuting the Parish 
claim, was not aware that Ramsey did any work for Parish, 
save “from what Mr. Parish told me himself. He told me 
Mr. Ramsey had made a computation * * * Mr. 

Parish told me that Mr. Ramsey had very carefully gone 
over the record and figured out the amount which should be 
allowed him on this contract * * * it was between 

$ 300,000 and $ 350 , 000 . It was made previous to 1900 .” 
(Roc., pp. 16 and 17 .) Whatever the fact may have been. 
Morey does not sav that Ramsey went over “the record in 
the Court of Claims ” Had he done so he made very poor 
use of that record when he computed from it a Parish claim 
of $ 300 , 000 . The counsel for appellee would seem to en¬ 
tertain this view. Mr. Ramsey is writing his friend, and 
cheering him up, as best he could. He tells Parish, that the 
estimate of about $ 300,000 is the sum which ought to be in 
justice allowed him.” (Appellee’s Brief, p. 3 .) This ex¬ 
planation of an estimate so wide of the mark probably is 
correct ; but this expression of good will could not create 
consideration for a promise. Nor could such sweet-tem¬ 
pered imagination enable any one “to formulate a claim 
to the best advantage to the claimant in regard to this 
specific ice contract.” (Rec., p. 37 .) Morey’s testimony doe- 
not show that the alleged computation “does not go back to 
1896 .” Other testimony tends to show it goes back further. 
(Rec., p. 30.) (Appellant’s Original Brief, pp. 21-22.) 
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The Withholding of Testimony. 

It is further stated in appellee’s brief: “The insinuation 
that counsel has kept back testimony which shows that Mr. 
Ramsev violated the statutes is unworthy of gentlemen who 
occupy so high a standing” (p. 23 ). This refers to the fol¬ 
lowing dialogue and the comment thereon: Question to 
plaintiff: “Whatever you had showing these,” (i. e., the 
items of pecuniary aid) “you have placed in the hands of 
your counsel?” A. “What we found, of course, wh*n that 
contract was entered into Q. “I am asking whether these 
(the aforesaid items) were made on the basis of the papers 
that were in your possession or in the possession of your 
counsel for you.” A. “I think they are.” (Rec., p. 22 .) 
Upon this the comment of appellant’s counsel is: “Those 
papers have not been produced in evidence; they remain un¬ 
known to the defendant and her counsel. * * * The 

plaintiff offers no explanation of her unwillingness to en¬ 
lighten her case by the evidence at her command. The 
plaintiff has the papers ‘ when that contract was entered into / 
has the cotemporaneous exposition, but has leave to sub¬ 
stitute therefor the conjectural exposition of a jury more 
than a decade thereafter.” Notwithstanding the animad¬ 
version upon their conduct, appellant’s counsel discover no 
cause to withdraw or modify their language. 

It is Submitted That Appellants Counsel are Guilty of no 
Impropriety in Repeating What is Said ivith More Vigor 
by a Judge of the Suprem-e Co'urt of the District. 

In appellee’s brief, the language is quoted from appellant’s 
brief (p. 24 ): “One who had been chief clerk of that office 
(the Surgeon General’s), occupying a quasi-judicial position, 
writes to one who had been the litigant before his office, that 
he, the chief clerk of that office, on the only occasions that 
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arose, had been instrumental in securing the terms for the 
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claimant.” Upon this the comment is, “We are reluctant to 
believe that counsel realize the full significance of this state¬ 
ment. The charge is directly that Mr. Ramsey reminded 
his friend that while he (Mr. R.) was in office he had be¬ 
trayed his trust, and worked in the interest of his friend, to 
secure terms for him.” (Appellee’s Brief, pp. 18 and 19 .) 
The language to which the quotation from appellant’s brief 
refers is the following: “You may recall that on two oc¬ 
casions you were allowed the exact amounts that I com- 
puted; hence my estimate may have some significance.” 
(Rec., p. 25 .) Appellant’s counsel “realize the full sig¬ 
nificance of this statement” (i. e., the above statement from 
their brief), and see no reason to disturb it. A dispassion¬ 
ate judge has expressed in writing a somewhat stronger con¬ 
clusion: “The vital question of fact was. whether such 
pecuniary and other aid were rendered at a time when Ram- 
sev was in the service of the Government. * * * What 

did the evidence show bearing upon this vital question? 
( 1 ) That a secret letter was written by Ramsey from 
Baltimore, Md., to Parish under date of November 29 , 1900 , 
stating (reciting language quoted above). ( 2 ) That the 
two occasions thus referred to bv Ramsev must have been 
those of December, 1880 , and March, 1886 , because they are 
the only two prior occasions disclosed by the evidence upon 
which payments were made on the Parish claim. ( 3 ) That 
Ramsey was in the sendee of the Government in the office, 
etc., at the times referred to in this letter of November 29 , 
1900 . ( 4 ) The letter of Mrs. Craig to Miss Parish. ( 5 ) 

The items of the plaintiff’s bill of particulars.. * * * 

There is the positive evidence that this financial and other 
aid were rendered while Ramsey was in the Government 
sendee. Whatever doubt there was upon that point at the 
first trial was entirely removed at the second trial by Ram¬ 
sey’s own statement as set forth in his letter of November 29 , 
1900 .” (Appellant’s Brief, pp. 61 - 64 .) 
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An Apparent Change of Front on the. Part of Appellee. 

In the defendant’s motion for a bill of particulars, the 
plaintiff is asked for (2) “a correct statement of any pecu¬ 
niary aid alleged or claimed to have been rendered, and the 
exact nature, character, and extent of any such pecuniary 
aid.” &c., and 5 th. “A statement of the nature and character 

of anv transaction or transactions for monev loaned or for 
* * 

money received.” etc. (Rec., pp. 27 - 28 .) Two of the five 

items given in response are February 14 . 1874 . $ 100 . 00 ; 

January 20 . 1875 . $ 90 . 00 . (Rec., p. 5 .) When, therefore, 

Ramsey, on April 7 . 1877 , wrote to ask for $ 100.00 “as a 

loan, contribution, or whatever you choose” calling this, “a 

favor of you which I would much rather not ask, if 1 knew 

any way to help myself;'' (Id., 29 .) appellant’s counsel 

deemed it strange, “he did not simply say I will be obliged 

to you to return the $ 100.00 borrowed February 14 , 1874 . 

and the $ 90.00 borrowed January 20 . 1875 .” (Appellant's 

Rrief, p. 23 .) Such language as that suggested would have 

been another way and the more natural way to help himself. 

The brief of appellee (p. 16 ) makes this reply: “Mr. Parish, 

it is quite probable, paid the amount of these loans to Mr. 

Ramsey. It is not ‘strange’ that some time after, viz., April. 

1887 ” (should be April, 1877 ). “Mr. Ramsey is discovered 

asking the favor of a loan, and not the return of those sums.” 

Rut how then could the appellee name these same sums, in 

her bill of particulars, as part of the consideration of a paper 

made in 1900 ? 

• 

The plaintiff sued on an alleged promise “for and in con¬ 
sideration of pecuniary and other aid rendered to the said 
J. W. Parish.” (Rec., p. 1 .) In her motion for a bill of 
particulars, filed November 3 , 1909 . the defendant (par. 2 ) 
asked for “a correct statement of any pecuniary aid alleged 
or claimed to have been rendered, and the exact nature, 
character, and extent of any such pecuniary aid.” (Rec., p. 
27 .) Over the opposition of plaintiff’s attorney (Id., 29 ) 


1 


this motion was granted, and in response to the court’s order, 
was filed the plaintiff’s bill of particulars as to the pecuniary 
and also as to the other aid—necessarily no other pecuniary 
or other aid was relevant—and when the bill of particulars 
is forthcoming it controls the declaration, and no proof is 
admissible save that which sustains the particulars. Any 
other proof is a futility. “It is a general rule in pleading, 
that whatever facts are necessary to constitute the cause of 
action must be directly and distinctly stated in the declara¬ 
tion.” Lipe vs. Becker, 1 Denio, 569. 

The common-law rule is that a pleading is construed most 
strongly against the pleader. The reason assigned for this 
rule of construction is the natural presumption that the 
party pleading will state his case as favorably as he can for 
himself. U. S. vs. IAnn, 1 How., 110-111. 

‘‘In general whatever circumstances are necessary to con¬ 
stitute the cause of complaint or the ground of defense must 
he stated in the pleadings.” 1 Chitty on Pleading, p. 236. 

‘7/ the evidence differ from the statement the whole 
foundation of the action fails, because the action is entire 
in its nature, and must be proved as laid.” .Id., 312. 

The rule in the action of assumpsit is well settled in this 
District. A bill of particulars becomes a part of the declara 
tion, and the evidence must correspond therewith. Moses vs. 
Ta tjlor, 6 Mackey, 255. Plaintiff employing common counts 
in assumpsit with bill of particulars attached, cannot recover 
for anything not mentioned in the bill of particulars. 
Vague vs. Corcoran, 3 Mackey, 199. In response then to the 
requirement of the court and of the law, the plaintiff has 
stated “whatever circumstances are necessary to constitute 
the cause of complaint,” and in a word “the whole founda¬ 
tion of the action” brought by her; to which she is confined 
in her proof; with which all her evidence must correspond, 
and for failure to prove which her action fails. She claims 
to have satisfied this requirement by her bill of particulars. 
(Rec., pp. 2 and 3.) So far as the pecuniary aid is con¬ 
cerned, it will be seen at a glance that no cause of action is 
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alleged, for the reason that in no instance is the advance 
alleged to be still due and unpaid. It is also true that in 
no instance is there a word of proof of any of the advances 
alleged in the bill of particulars. The counsel for appellant 
expected to show this at the hearing. They had not ex¬ 
pected to receive the admission of it in advance of hearing 
from the counsel of appellee. On page (16) of the appel¬ 
lee's brief we are told, for the first time, after three trials 
have been had: “We gave a memorandum of money ad¬ 
vanced, but we did not say that the amounts, dated 1874, 
1875, and 1884, were unpaid, or that they formed a part of 
the ‘pecuniary aid/ referred to in the contract of October 
9, 1900.” But the order of the court called upon the plain¬ 
tiff and could only call upon her for a statement of payments, 
which formed a part of the pecuniary aid’ referred to in th* 
contract of October 9, 1900/' and in plaintiff’s declaration 
based thereon. In compliance with the order of court, the 
plaintiff gave and could only give what “formed a part of 
the ‘pecuniary aid’ referred to in the contract of October 9, 
1900.” Anything else would have been an abuse of the 
confidence of the court, which, presumably relying on this 
bill of particulars, as being what it purported to be, “a correct 
statement of any pecuniary aid alleged or claimed to have 
been rendered/’ refused to grant defendant’s motion for any 
further bill of particulars. A bill of particulars which did 
not give what “formed part of the ‘pecuniary aid’ ” referred 
to in the contract of October 9. 1900. would have been an 
irrelevance. The plaintiff has been examined three times on 
this subject. In her last examination she states, that the 
particulars given by her were made on the basis of papers in 
her possession. Q, “I am asking whether these (the par¬ 
ticulars stated in her bill) were made on the basis of the 
papers that were in your possession or in the possession of 

vour counsel for vou?” A. “I think thev are.” 

%/ •/ «/ 

In this same bill of particulars, it is not alleged that the 
remaining items of September 29, 1900, and October 26, 
1900, remain unpaid. Are we to understand it now to be 


\ 
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conceded that these also formed no part of the consideration 
of the contract of October 9, 1900? Prima facie the recited 
advance of October 26 could not have entered into the con¬ 
sideration of a paper executed nearly three weeks earlier. 
As a matter of fact the whole bill of particulars and every 
item of it is wholly unproven, and no recovery can be had 
on the ground of “pecuniary aid.” A reason may be as¬ 
signed for this change of front. The plaintiff had written to 
the executrix: “The aid financially and otherwise that Mr. 
Ramsey rendered your father in his strenuous efforts to prose¬ 
cute his claim must have been known to you.” On the wit¬ 
ness stand, the plaintiff had stated: “I believed it” ( i. e., 
the words above recited) “to be true, sir.” Q. “So true, that 
she (Miss Parish) could not help knowing it in your view?” 
A. “Yes, sir.” (Bee., p. 22.) From this it followed that “the 
aid financially rendered between 1874 and 1884 inclusive 
was rendered while Ramsey was in the Surgeon General’* 
office to aid Parish l ‘in his strenuous efforts to prosecute his 
claim” 

The counsel for appellee further states: “It was because 
the defendant at the trial undertook to show that the pe¬ 
cuniary and other aid was rendered in violation of the 
statute that plaintiff resorted to proof that Ramsey had 
made loans of money to Parish. Such proof did not have to 
conform to a bill of particulars— was independent of sach 
bill. It was in the nature of rebutting defendant’s claim 
*hat the lending was illegal.” (Appellee’s Brief, p. 21.) 
There was but one way to rebut a defense that the alleged 
“pecuniary aid” was illegal; viz., by proof that the advance* 
enumerated in the bill of particulars were made and were 
legal. 

What is termed the resort to proof by the plaintiff can 
only refer to the following interesting disclosures by Mr. 
A. W. Serven. This can hardly be called rebutting proof, 
since this witness was the first to be called by the plaintiff. 
Within two months after the auditor’s finding (i. e., after 
August 11, 1903), expecting this to be the final finding in 

2m 
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the case, there was figured out, in McGowan’s office, “a list 
of the different ones who claimed to be entitled to some¬ 
thing” out of the expected payment. “Among the persons 
decided as properly and legally entitled to compensation 
was the estate of Mr. Ramsey.” A pencil memorandum was 
prepared by McGowan, or possibly by Serven himself. Such 
memorandum must be supposed to have been made to pre¬ 
serve what would otherwise be a perishable memory. The 
absence of the alleged memorial to protect from instability 
is unaccounted for. “When they got to the end of the series 
of discussions of the matter, the amounts which different 
ones had furnished were added on the memorandum. I am 
not clear as to the amount that was entered opposite the 
name of the Ramsey estate, but mv recollection is that it 

V *■ 

was several thousand dollars. My understanding from the 
conversations which I heard between Mr. Parish and Judge 
McGowan, at that time, lead* me to believe that the amount 
placed there was *the amount which Mr. Parish told Judge 
McGowan had been furnished by Mr. Ramsey to him. 
The amounts in dollars and cents I cannot state.'' (Rec., 
p. 13.) 

Waiving the question whether such vague, uncertain 
reminiscence of a tradition handed down by Serven only— 
for Morey, who was joined with McGowan in the prosecu¬ 
tion of the Parish claim, knew nothing of it—and ignored 
until the third trial, could be evidence of anything, it 
certainly could not be proof of any issue in this case. The 
trial court, indeed, said to the jury, “There is evidence 
from Mr. Serven that Parish admitted this liability to Ram¬ 
sey in addition to his recital in this contract, in a memoran¬ 
dum, so Serven says ‘he may have prepared it himself, but 
which he saw in McGowan’s office.’ ” (Rec., p. 36.) But 
“this liability to Ramsey” is that which is alleged in the 
plaintiff’s bill of particulars. The only exposition of the 
“recital in this contract is that contained in these particu¬ 
lars. So long as these are unproved the finanical aid is 
unproved. Serven’s testimony throw’s no light on the only 
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financial aid alleged. The appellee’s counsel is therefore 
quite correct in saying that such proof “was independent of 
such bill” —the bill of particulars. It was wholly inde¬ 
pendent of the plaintiff’s alleged cause of action. If proof 
of anything, it was proof of some wholly different cause of 
action; one to which, in this District, the statute of limita¬ 
tions would be a bar. This excursion by Serven could not 
possibly be proof of anything in the bill of particulars, and 
it would seem to be honestly disclaimed that there is any 
other. At any rate, there is no other. In the collocation of 
words “pecuniary and other aid” one might infer that the 
“pecuniary” was the important “aid” alleged and the “other 
aid” in the nature of an incident. Tt is laid down by Kent. 
0. J.. in Lansing vs. McKillup , 3 Caines. 286:“Tf the plain¬ 
tiff sets out several considerations and proves one, but does 
not prove the other, he must fail at the trial.” The trial 
justice accede^ to this view of the law: “If the jury find 
from the evidence that the consideration for the promise 
sued on was both ‘pecuniary’ and also ‘other aid.’ then the 
burden is on the plaintiff to prove that, both items of this 
consideration was rendered by Ramsey, and it is not enough 
to prove that but one of them was rendered.” (Appellant’ 3 
Brief, p. 37.) Hence the plaintiff failed at the trial because 
of the total failure to prove the “pecunious aid.” 

The Construction of the Proof by the Trial Court. 

The interpretation of the evidence hv the court is unusual. 
Ramsey (with an apology for doing so, viz., “that for two or 
three years I have been greatly annoyed and hampered abom 
money”) writes, in April, 1877, to Parish: “If you could 
oblige me with $100.00 as a loan, contribution , or whatever 
you choose, I think I could get along” (Rec., p. 30) ; on 
November 29, 1900, he writes: “Baltimore and two re¬ 
movals have thus far proved a hard bargain, and I am get¬ 
ting to be financially unsound and consequently alarmed. 
If by your mining speculations, or any other means you can 
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spare me $150.00 it will be a relief. I will then give a re¬ 
ceipt. 7 ' (Id., 25). It is submitted, that this is an unusual 
way to ask for payment on account. The usual way is to 
credit the payment on the account where one has in his 
hands the evidence of indebtedness. On July 13, 1880, he 
gives what he calls a memorandum of transactions between 
February 14, 1874, and August 9, 1884, represented by two 
notes and a draft, the two former at 10 per cent interest. 
Where are the notes and the draft? A noticeable feature 
in this case is the invariable non-production of evidence 
alleged to have been, and in one case, to be still in existence. 
The trial justice says these letters, “as I read them were not 
in the nature of borrowing letters, but are letters asking for 
payment* on account, because he speaks of a receipt which 
he will give if Parish will send him the money. It seems to 
me that different letters he has written 1 indicate rather that 
he was asking for a return of what he had already ad¬ 
vanced.” (Id., 32.) It seems to appellant’s counsel that to 
construe a letter asking for a “loan” to be a letter asking for 
payment on account, is latitude of construction. 

Inconsistency in the Rulings of the Court. 

In overruling the motion to direct a verdict for defend¬ 
ant, the trial court said: “The statement of Major Conrad 
as to the law in regard to the consideration is undoubtedly 
accurate. There is no presumption of a consideration in 
any written instrument except in a negotiable instrument or 
a sealed instrument; so that the burden is on the plaintiff 
to prove the consideration by a preponderance of the evi¬ 
dence” (Id., 34). In the charge to the jury the court says: 
“Rut taking that paper by itself, the written instrument, 
the law would presume that the consideration named therein 
had been paid to and received by Parish.” (Id., 35.) 

In overruling the motion to take the case from the jury, 
the trial justice said: “It may be that Ramsey’s first compu¬ 
tations were made and handed over to Parish as the basis of 
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his claim. But there is no evidence that such is the fact.” 
(Id., 33.) In the charge to the jury it is said: “The second 
part is the other aid. On that there is evidence tending to 
show that that referred to computations upon the basis of 
which Parish could frame his claim for presentation to the 
Government.” * * * It is for you to sav whether on this 
evidence you think that this information, this aid and assist¬ 
ance in the way of computation, was furnished by Ramsey 
to Parish during the period of his incumbency in the office 
or. <fec.” (Id., 37.) 

There is thus, by the charge of the court, created for the 
jury to pass upon, an issue for the submission of which the 
same trial justice in another place (Id., 33) would seem to 
affirm “there is no evidence.” (Id., 33.) 

The Renewed Statement (By Implication) of the Plaintiff 

That Any Other Aid Rendered By Ramsey, was at a Time 

When Ramsey was in the Surgeon General’s Office. 

In the cross-examination of the plaintiff by the appellant’s 
counsel, she is asked “You say: ‘I heard more of it (i. e., of 
Ramsey’s connection with the Parish claim) for five years 
before he died, because his children were verv much dis- 

' t/' 

tressed because he was helping Mr. Parish, when he had no 
salary coming in. Why were they distressed because he 
helping Mr. Parish at a time when Ramsey had no salary? 
What was there in that to distress them?” A. “Because he 
was not able to pay as much into the family after his salary 
stopped.” Q. “But would he not have to do something to 
make something take the place of his salary?” A. “I sup¬ 
pose he did, for he made out papers for different parties, as 
I said before.” Q. “I ask you why they were distressed 
about his doing that after his salary stopped?” A. “Be¬ 
cause he was there then using up the little they had saved 
before .” Q. “He would have a motive to make some more, 
then, would he not, if he had no salary. Would not that 
naturally be a time to change to other things?” A. “Excuse 
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me. but he had a right after having been out of the office 
for two years.” Q. “Why were the children concerned about 
the matter after he had given up his office?'’ A. “I do not 
think I a mobliged to answer that question, because I do not 
think it has any bearing specially.” The Court: “Your 
counsel would probably protect you in that respect. I think 
Mr. Robinson does not understand the aid she has reference 
to. I understand you mean the financial aid which was 
given to Parish from time to time.” The Witness: 11 After 
he left the office, yes.” (Rec.. 20-21.) The attempted proof, 
therefore, is. that whatever aid (if any) was rendered by 
Ramsey to Parish, “after he (the former) left the office” was 
“financial aid” and not “other aid.” The plain implication 
is that anv other aid” (if such there were) was rendered be- 
fore Ramsev “left the office.” 


In the Absence of Evidence to Justify It, the Jury were 

Authorized to Find the Existence of Evidence to Refute 

the Imputations Cast upon the Note in Suit. 

The court correctly gives the law, that if there is evidence 
raising doubt as to the consideration or the legality of it. 
“the burden is upon the plaintiff to show by a preponderance 
of the evidence the payment of the consideration, and also 
its legality.” (Rec.. p. 36.) There was evidence throwing 
more than doubt about the fact of any consideration, and. if 
there was any. upon the legality of it. This charge was an 
assertion to the jury that there was evidence from which 
they might find preponderant proof sufficient to overcome 
the imputations upon the paper in suit, when there was 
absolutely none, and notwithstanding the fact that the court 
had been moved to direct a verdict for defendant on the 
ground, that although the imputation of illegality cast upon 
the paper in suit, imposed upon the plaintiff the burden of 
disproof, “no such disproof was offered, and none such is in 
the case ” (Id., 32.) The exception to the overruling of 
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the motion was an exception to the overruling of every 
ground upon which that motion was based. 

The office of an exception is twofold. In the first place, 
it presents to the trial judge the point or points on which a 
ruling is asked together with the grounds for the ruling. In 
the second place it presents to the court of review the precise 
questions which were raised in the trial court and the 
grounds on which the trial court was asked to base its ruling. 
An exception is a notice that the party taking it preserves 
for the consideration of the appellate court a ruling deemed 
erroneous. In the case at bar, the attention of the trial 
court was called to the proceeding complained of, by season¬ 
able objections, stating specifically the grounds thereof. 

Reference to Evidence Not in the Record. 

Referring to the letter of September 2, 1909, the appellee*' 
counsel states (Brief, pp. 16-17): ‘‘The plaintiff wrote with 
more confidence because Miss Parish had said to her: ‘If we 
ever get the money the contract that my father entered into 
with Mr. Ramsey shall be paid; but we may never get a 
cent.' ” There is not a word of evidence in the case, that 
Miss Parish ever said anything of the kind. 


Additional Authorities. 

As to Departure from the Usual Course. 

In Twyne’s case, it was resolved: 

(1.) “That the generality of a gift is a badge of 
fraud, because *Dolosus versatur in generalihus 1 A 
person intending to deceive deals in general terms.’ ” 

(6.) “The deed contains, that the gift was made 
honestly, truly, and bona fide, and clausulae incou- 
suetutae semper inducunt suspieionem unusual 
clauses always excite suspicion.” 

“And because fraud and deceit abound in these 
davs more than in former times, it was resolved in 


this case by the whole court, that all statutes made 
against fraud should he liberally and beneficially ex¬ 
pounded to suppress the fraud.” Twyne’s Case, 1 
Smith’s Leading Cases, 2 and 3. 

“The presence of anything out of the usual courrsc 
of business in a transaction which is sought to be im¬ 
peached is a badge of fraud.” Id., 75. 


The plaintiff states in her affidavit (Rec., p. 21), '‘This 
assignment is legal with witnesses, whose affidavits are in the 
hands of Mr. Frank Hackett." (Rec., p. 21.) 

The ex parte affidavit of the plaintiff is not evidence for 
for her; but any admission therein operating in favor of 
defendant, is evidence against her. Therein she states: “! 
know something of the long and tedius road Mr. Parish had 
to travel in the prosecution of his claim. 1 was myself in¬ 
terested that Mr. Parish should succeed in having his claim 
pass Congress.” (Rec., p. 3.) 

/Is to Admissions Against Interest. 

“An admission is the statement of a fact against 
the interest of a party making it, but it is not essen¬ 
tial to constitute it an admission, that the fact should 
have come under the personal observation of the 
declarant. Undoubtedly admissions of the latter kind 
are much stronger than where the declaration is of 
a fact, of which the party could have no personal 
knowledge. But where a party believes a fact upon 
evidence sufficient to convince him of its existence, 
his declaration of the existence of that fact, if againsc 
his interest, is evidence against him.” Span • et al, 
vs. Wellman, 11 Mo., 234. 

As to Admissions by Representatives. 

“The plaintiff, though he sues as trustee of an¬ 
other, must, in a court of law, be treated in all re¬ 
spects as the party in the cause; if there is a defence 
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against him, there is a defence against the cestui que 
trust who uses his name; and the plaintiff cannot be 
permitted to say for the benefit of another, that his 
own act is void, which he cannot say for the benefit 
of himself.” Denman, C. J., in Gibson vs. Winter, 
27 E. C. L., 52. 

“Although the cases cited relate more particularly 
to the admissions or declarations of a coexecutor, or 
coadministrator as against an associate, and the pre¬ 
cise question now presented was not decided, it would 
appear to follow, as a logical sequence of the decis¬ 
ions, that the admission made by a sole executor or 
sole administrator or of all of them together, would 
be competent evidence and obligatory, if such admis¬ 
sion was made while engaged in the performance of 
some act relating to the estate. * * * When such 
is the case, the admissions of an administrator may, 
we think, bind the estate”. Church vs. Howard, 79 
N. Y., 419. 

Defendant swore, etc.: 

“This evidence was objected to, and its admission 
is alleged as error, upon the ground that the defend¬ 
ant was administrator of his father and could not 
bind the estate by his admissions. * * * If be¬ 

cause he w r as administrator the proceeding for his 
examination must be treated as one against the estate 
which he represented, and his answer taken in that 
capacity, then certainly his admission was made 
while engaged in the performance of an act relating 
to the estate. He stood there in a legal proceeding, 
resisting claims to take away property of the estate, 
and answering legitimate inquiries relating to the 
subject of his trust, and his admissions were compe¬ 
tent and part of the res gestse.” Whitton vs. Sny¬ 
der, 88 N. Y., 306-7. 

“Every fact or circumstance, serving to elucidate 
or throw light upon the issue being tried, constitutes 
proper evidence in the case. Administrators or ex¬ 
ecutors, plaintiffs in an action are bound by their ad¬ 
missions in relation to the subject-matter of the suit.” 
Sample, adm’r, vs. Lipscomb, adrn’r, 18 Ga., 690; 
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S. P. 31 Ga., 683; Ilorkan vs. Benning, 111 Ga., 127. 

“It is conceded by the counsel for the plaintiff that 
the confession of the administrator who is plaintiff 
in this action was competent evidence, and we think 
he is justified in such concession, for w r e do not find 
any case in which evidence of that kind has been re¬ 
jected.” Parker, C. J., in Hill v. Buckminster, 5 
Pick., 393. 

The admissions here not only cast imputation upon the 
contract, but seem demonstration of illegalities. In the Os- 
canyan Arms case the plaintiff's counsel stated in the open¬ 
ing that the sales for which commissions were claimed by 
the plaintiff were made, whilst he was an officer of the Turk¬ 
ish Government, and through the influence which he ex¬ 
erted upon its agent sent to this country to report in regard 
to the purchase of arms. The defendant’s counsel, upon the 
ground that this was the statement of a contract, prohibited 
by morality and public policy, moved the court to direct a 
verdict for defendant on this statement, which was done, and 
this the U. S. Supreme Court affirmed. 103 U. S., 261. 
The latter court said: “Any fact bearing on the issues in¬ 
volved, admitted by counsel, may be the ground of the 
court’s procedure, equally as if established by the clearest 
proof. (Id., 263.) But if the admission by counsel when 
not under oath may have this effect, how much more effica¬ 
cious should be the admission by the party plaintiff when 
under oath. The court proceeds: 

“The contract was a corrupt one—corrupt in its 
origin and corrupting of morality and policy which 
should prevail at all times, and in all countries, and 
without which fidelity to public trusts would be a 
matter of bargain and sale and not of duty ” Id 
271-2. J 


As to the Required Allegations in Indebitatus Asmmpsit. 

“There is no principle of the common law better 
settled than that a promise to be binding must be 


made upon a legal and valid consideration, and with¬ 
out such consideration no action will lie. It has been 
repeatedly held, that to allege that the defendant 
being indebted in a given sum in consideration 
thereof promised to pag, etc., is not sufficient without 
alleging the cause of consideration, upon which the 
debt was founded. But it is contended that there is 
a distinction between a general indebitatus assumpsit 
where the promise is to pay the debt; and a special 
assumpsit where the promise is to pay or do some¬ 
thing else in consideration of the debt, and that al¬ 
though it be necessary to allege how the debt became 
due in the former case, it is not necessary to do so in 
the latter. No case however was cited, nor have we 
been able to find any one, in which such a mode of 
declaring upon a special promise in consideration of 
a previous debt has been deemed sufficient. The true 
distinction seems to be between a case where the debt 
is alleged as the consideration of the promise, and a 
case where some other matter, as forbearance of the 
debt, or the like, is laid as the consideration of the 
promise. In the former, the debt being the immedi¬ 
ate consideration is the gist of the action, and there¬ 
fore it is necessary to allege how the debt became 
due.” Beauchamp vs. Bosvorth, 3 Bibb (Ky.), 116. 

In Bailey vs. Bussing, 29 Conn., it is said: 

“It was plainly necessary that the declaration 
should disclose facts from which it would appear that 
there was a legal consideration for the promise of the 
defendant which is relied on. * * * If facts arc 

not stated which are sufficient in law to show the duty 
or liability which is alleged as the consideration of 
the defendant’s promise, there is an omission to stale 
a consideration for that promise, and consequently 
the plaintiff fails to show, what is requisite in all 
declarations, a prima faerie title to maintain his action. 

* * * Notwithstanding the reluctance which 

courts feel in arresting judgment in this late state of 
a case, we are constrained to say that the defect of this 
declaration is not aided by the'verdict.” Storrs, C. J., 
Id., 8. 

“1 am of opinion that the rule to arrest the judg¬ 
ment should be made absolute. The m facts stated in 
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the declaration do not raise the duty alleged.”. Lord 
Campbell, C. J., in»$ 'cgmour vs. Maddox, 5 Eng. Law 
£ Eq., 268. ‘‘The duty is a matter of law, and it is 
necessary to state the circumstances from which 
such duty arises, and a breach of that duty. The al¬ 
legation of the duty is of no avail unless from the 
rest of the declaration the facts necessary to raise it 
can be gathered.” Earle, J., Id. 

“It was objected, in arrest of judgment, that the 
precedent executed consideration was insufficient to 
support the subsequent promise, and we are of opinion 
that the objection must prevail. * * * A con¬ 

sideration past and executed will support no other 
promise than such as would be implied by law. 
* * * The rule for arresting the judgment upon 

the first count must therefore be made absolute.” 
Lord Denman, C. J., in Roscorlo vs. Thomas. 48 E. 
C. L., 714. 

“An executed consideration is no consideration for 
any other promise than that the law would imply: 
if it were, there would be two coexisting promises on 
one consideration.” Maule, .T., in Hopkins vs. Logan, 
5 M. & W., 248. 

As to the Withholding of Evidence. 

As to such mode of proof the Supreme Court has said of a 
party so testifying: 

“He claims boldly that he was not required to 
tell all he knew; that his duty was at an end, when 
selecting his own facts, he presented his own case. 
It is true he had the right to select that way of com¬ 
ing into court, but having deliberately made his se¬ 
lection, he ought not to be surprised, if he finds it is 
received with suspicion. Honesty of purpose prompts 
frankness of statement. Concealment is indicative of 
fraud.” Crosby vs. Buchanan, 23 Wall., 457. 

“The rule of law is that the best evidence must be 
given of which the nature of the thing is capable; 
that is that no evidence, shall be received which pre¬ 
supposes greater evidence behind in the party’s pos¬ 
session or power. The withholding of better evi¬ 
dence raises a presumption that if produced it might 
not operate in his power.” Tayloe vs. Riggs, 1 
Peters, 598. 
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“The evidence shows that G. the agent of W. was 
not satisfied with the guaranty of B. & R. and that he 
considered that only as collateral; for when he fur¬ 
nished the letters of credit, he sent a written paper 
which he required C. the plaintiff to sign and this 
paper he calls the confirmation. * * * Cabot, 

the witness of the plaintiff, testified that the paper 
was executed bv C. and that it was in court, which 
he identified, as the same paper enclosed in G.’s let¬ 
ter. This paper was offered to the plaintiff as part of 
the contract, but he declined to use it or give it in evi¬ 
dence. It was the plaintiff’s part of the contract, and 
might have been material in establishing his right to 
recover. It might have cleared away all mist and un¬ 
certainty from the character of the consideration, and 
distinctly explained what was meant by the terms, 
due provision to meet the drafts. . * * * It is the 

province of courts to decide upon light and knowl¬ 
edge, and they will grope their way in the dark and 
under a cloud when the plaintiff has in his possession 
and power a light that would dispel them and re¬ 
fuses to show it. * * * The presumption of law 

is always, against a party who withholds any testi¬ 
mony in his power bearing directly on his case. 
* * * The defendant was not bound to become 

the actor, and take upon himself the burden which 
properly belonged to the shoulders of the plaintiff.” 
Cunningham vs. Share, 7 Pa. S. L., 409-11. 

As to Judgment Notwithstanding Verdict. 

In Hogan vs. Ross it is said: 

“Had the issue been found against the plaintiff, he 
would still have been entitled to judgment non ob¬ 
stante veredicto.” 13 Howard, 182-3. 

“The judgment for the defendant followed as 8 
matter of course. It was in effect a judgment vere¬ 
dicto non obstante or of non suit.” Smith vs. Me - 
Cool, 16 Wall., 562. 


HOLMES CONRAD. 
LEIGH ROBINSON, 

For Appellant. 
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PETITION BY APPELLEE FOR MODIFICATION 

OF OPINION. 

To the Honorable Justices: 

Whereas the Act creating this Court requires that “the 
opinion of the said Court of Appeals in every case shall 
be rendered in writing and shall be filed in such case as a 
part of the record thereof”; 

And whereas an “opinion” has been judicially declared to 
be a statement of the reasons delivered by the Justices for 
giving the judgment. 

And whereas the parties to an appeal, the profession and 
the public are entitled in every case to have such statement 
of reasons set forth in distinct terms as a matter of record. 

And whereas the Court itself in directing a new trial 
means to advise the parties precisely wherein error lies, in 
order that the same may be avoided thereafter. 

Now, therefore, your petitioner, Annie F. Craig, Ad¬ 
ministratrix, Appellee, through her counsel, with due re¬ 
spect to this Honorable Court, invites the attention of the 
Justices to the circumstance that the opinion handed down 
in this appeal on February 26, 1913, does not comply with 
the requirement of law, in that it states that the Court re¬ 
verses the judgment below because the Court “ are of the 
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opinion that it was error to charge the jury that the law 
presumed the consideration named in the contract in action 
had been paid and received; thereby making a prima facie 
case entitling the plaintiff to a verdict in the absence of 
proof of illegality," but does not state that the record shows 
that the trial judge did so charge the jury; or, that an 
instruction in these terms was excepted to—the fact being 
that no such instruction was given to the jury by the trial 
judge, as will appear on consulting the record of the pro¬ 
ceedings below: 

And whereas the only language in said opinion which 
assumes to assign a reason for reversing the judgment of 
the trial court is “ for the error that has been pointed out 
in giving the instructions to the jury that were excepted 
to"; 

And whereas the record shows that three separate in¬ 
structions were given at plaintiff's request and each of them 
excepted to by the defendant; and these three instructions 
are quoted in the opinion, but with omissions and variations 
of more or less consequence in each of them. 

And whereas your petitioner does not know, and is at 
a loss to discover, nor can it be made to appear, after 
careful examination of the language of the opinion, what 
instructions those are to which the Court refers; or, in pre¬ 
cisely what language employed in any one of the instruc¬ 
tions excepted to the Court holds that the trial judge erred; 
or, in what the error consists: so that it has been impos¬ 
sible for counsel, upon scrutiny of the language of the 
said opinion (aided as he has been, by other lawyers, 
who have examined the same), to ascertain what reason or 
reasons the Court rely upon, as a matter of law, as con¬ 
straining them to reverse the said judgment. 

Wherefore your petitioners respectfully ask the Court 
to remedy this omission in the opinion, and by a revision 
of the same to point out which two of said instructions* or 
whether all three of them are meant by the phrase “ the 
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instructions to the jury that were excepted to,” and to indi¬ 
cate in what particular an error of law exists in the giving 
of said instructions. 

So that the reasons shall appear of record, and the er¬ 
roneous language contained in the instructions to the jury 
pointed out distinctly. 

Since the substance of the present petition has al¬ 
ready been laid before the Court, in a brief accompanying 
a motion for a rehearing, which motion has been overruled 
without a further opinion being handed down, your peti¬ 
tioner asks that as speedy action as possible be taken herein. 

Respectfully submitted, 

Annie F. Craig, 

By Frank W. Hackett, 

Attorney. 

May 27, 1913. 


